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wards removed with her father's family to Tren- 
tfaam in the same county, where she contiDued 
to reside until after faer husband's death ; when 
she married Joseph Slater, a tanner of Stafford. 
At the end of the firetyearof her second marriage 
jhe separated from Mr. Slater, abd went to reside 
at Stone, where she continued till her death ; 
which was occasioned by her taking poison, in 
the year 1793. 

Soon after her separation from her first hus- 
band, Mrs. Day applied to Mr. Weston, an attor- 
ney at Rugely in Staffjvxlsbire, to institute a suit 
against Mr. Day on her behalf for a separate 
maintenance: Mr. Weston in consequence ap- 
plied to her husband Mr. Thomas Day upon the 
subject, who immediately authorised Mr. Bourne 
(the elder) of Hints in Staflfordshire, (who hap- 
pened at the time to be in Mr. Day's neighbour- 
hood) to offer her thirty pounds per annum for 
life, as a separate maintenance. Mr. Bourne on 
his return into Stafifordshire, called accordingly 
on Mr. Weston for the purpose of making the 
proposed offer ; when he was told by Mr. Powell 
(Mr. Weston's partner) that as they had heard 
a bad character of Mrs. Day at Leigh, they would 
not be employed by her ; it being reported that 
she had laken another person's child into Hunt- 
ingdonshire, and had imposed it upon her hus- 
band as her own. 


Mrs. Day not being satisfied with the temm 
which her husband bad proposed thi-ough the 
medium of Mr. Weston, some time afterwards 
employed Mr. Fowler, an attorney at Burton-up- 
on-Trent in StafTordshire, to sue her husband for 
a separate maiutenaoce: Mr! Fowler in conse- 
quence wrote to Mr. Day on the subject ; upon 
which !Mr. Day employed Mr. Park, an attorney 
of St. Neots in Huntingdonshire, to n^ociate 
and settle with Mr. Fowler the terms of separa- 
tion ; and a time was appointed for Mr. Day and 
the attomies to meet at Market Harboro* in 
Leicestershire, upon the busings. Mr. Day in 
the mean time wrote to Mr. Fowler, stating that 
unless he brought with him to the meeting an 
account from Mrs. Day where the child was born, 
he would not come to terms with her: Mr. Fow- 
ler accordingly applied to Mrs. Day for this in- 
formation, when she directed him to tell Mr. Day 
that the child was not his: the parties met at 
Market Harboro' according to appointment, 
when Mr. Fowler told Mr. Day whait his wife 
had said about the child : Mr. Day then signed 
the deed of separation, and declared that as he 
was fond of the child, he would take care of it 
notwithstanding ; and desired Mr. Fowler at the 
same time to make further inquiries of Mrs. D^ 
respecting it: the next time Mr. Fowler saw 
Mrs. Day, he in consequence desired hev to give 
B 2 




him a particular stecount of the child, for the pur- 
pose of transmitting the same to her husband ; 
the account which she gave agreeably with this 
request, Mr. Fowler took down in writing, and 
Mrs. Day signed and swore to in the nature of an 
affidavit taken before him as a Master £xtraor* 
dinary in Chancery: the affidavit purporting 
that she had lain in at Bloxwich in Staffordshire, 
at the house of a relation whose name was Lakin, 
and that her child died: that this relation had 
lain in a short time before, and that she prevailed 
upon this relation to give up her child, and that 
it was the child of this relatiop which she took 
to her husband. Mr. Fowler desired Mrs. Day to 
get this evidence confirmed for the satisfaction of 
Mr. Day, when Mrs Lakin ( the mother of Mrs. 
Day) also made an affidavit before Mr. Fowler, 
purporting that what Mrs. Day had sworn 
was. true. Mr. Fowler afterward* went to 
Bloxwich (a straggling village in Staffordshire), 
but could not find out that Mrs. Day had lain 
i|^ there : he then wrote to Mr. Day the con- 
tents of these affidavits, and a short time after- 
wards, before Mr. Thomas Day's death (which 
happened in October 1783), Mr. Park wrote to 
Mr. Fowler, desiring that the affidavits might be 
s^nt to him, upon which Mr. Fowler sent them 
to Mr. Park accordingly. 

In the spring of 1784, after the death of Mr. 


ThoiMS Day, Mr. Boiirne infonned Mr. Johti 
Day (the surviving brother) of the conversaition 
be had had with his late brother Thomas, rela^ 
iive to this child, and to the inquiries he had 
made and the information' he had rieceived con-' 
teming it. In consequence of this information, 
Mr. John Day went into Stafibrdshire, and, to^' 
gether with Mr. Willington of Tamworth in 
that county, whom he employed as his attorney 
in this business, and Mr.. Horwood of Tren- 
tham Hall in the smae county, the steward of the 
Marquis of Stafford, called on Mrs, Day on the 
22d of April 1784, at Northwood, in the parish 
of Trentham, where she then lived with her father 
and mother ; when Mrs. Day, upon being told 
that her husband was dead, and ijpon being asked 
what family she had by him, said that she had 
only one child, a daughter, who died soon after 
her birth ; and that Mr. John Day, her husband*s 
brother, was her husband's heir : upon her being 
asked who were the parents of the child she took 
with her into Huntingdonshire, she said (after 
some time) that she was the mother of that chi]d|; 
that about nine or ten years before, being in ai 
state of pregnancy, she went out of Huntingdon- 
shire into Staffordshire to see her parents, who at 
. that time lived at Leigh ; that she staid at her pa^ 
rents* house about three months, or thereabouts ; 
that she then went to Stafford, and there met witb 
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an acquaintance of her's, who lived at East or Weat 
Penning in Somersetshire (but she did not know 
which) ; that this acquaintance was a married wo* 
man, whose husband had been a soldier butshe did 
not know his name; that he was -since dead, and 
that his wife had since married a second husband 
whose name was Rutter, and who lived somewhere 
in Staffordshire, but she could not tell in what 
part exactly, though she could find it out in a 
few months; that she. walked on foot with this 
woman from Stafford to Penning, and was three 
days going there ; that she staid at this woman's 
house at Penning about two months, during 
which time she was brought to bed of the child 
which she afterwards took into Huntingdonshire 
to her husband ; that the child was born on the 
18th of January, then nine or ten years ago ; that 
she was delivered by a woman whose name she 
did not know, at whose house her child was pri- 
vately baptized by a clergyman whose name was 
also unknown to her ; that ' the child was named 
Thomas, and never was christened in a church ; 
that she did" not know what town or place Pen- 
ning was near, but that it was a small place con« 
sisting of a few odd houses ; that she had a good 
time in her lying in, and that she returned out of 
Somersetshire with her child in about two months ; 
that she wrote to her mother out of ^Somersetshire 
to desire she would meet her at Lichfield, in her 


yny into HuDtii^0D8hire> and that her modia' 
met her at Lichfield accordingly ; that they went 
together with the child to her hushand's in Hunt- 
ingdonshire, and staid at Atherstone two or three 
flays at the house of a relation. 

Mrs. Lakin the mother of Mrs. Day, was 
then examined by Mr. Willington and Mr. Hor- 
wood, when she said that about nine or ten years 
before, Mrs. Day came to her (Mrs. Lakin's) 
husband's house at Leigh, and staid about three 
months ; during which time she was never from 
the bouse many days together ; that Mrs. Day 
did not appe^ to be with child while she was at 
Leigh, nor ever lay in there, nor ever told her 
that she was with child ; that at the end of three 
months, or thereabouts, she went with Mrs. Day 
from her (Mrs. Lakin's) hushand's house at 
Leigh into Huntingdonshire, where Mrs. Day 
lived ; that Mrs. Day had no child with her when 
she went from Leigh ; that they went through 
Lichfield and Atherstone in their way to Hunt- 
ingdooshire, and staid two or three days at each of 
tliose places ; that Mrs. Day left her at Lichfield 
or at Atherstone for two or three days, and then 
came back and brought a child with her ; that she 
could not positively say whether it was at Lich- 
field or at Atherstone that Mrs. Day left her, but 
was oertain it wa& at one of those places, and that 
Mrs. Day did not leave her more than two or 
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tbree days before she returned with such child ; 
thiU she was at the house of Mrs, Ann Woolley, 
at Lichfield, while she staid . there ; and was at 
the house of iMrs. Harris at Atherstone, while she 
staid there ; that she never saw the child before 
it was brought to her by Mrs. Day at Lichfield 
or Atherstone ; that she did not know the parents 
of the child, nOr whence Mrs. Day procured it; 
that Mrs. Day never told her it was her own child, 
nor did she believe it was so ; that she went into 
Huntingdonshire with Mrs.. Day and the child, 
without staying at any other place after they left 
Atherstone; that Mrs. Day never had but one 
child by Mr, Day, (as she believed, or had ever 
heard), which was a daughter, who died soon after 
her birth ; and that she believed Mr. John Day> 
brother of the late Mr. Thomas Day,* was the 
heir at law of Mr. Thomas Day. 

Mr. Robert Lakin (the father of Mrs. Day) 
was then examined ; when he said that about ten 
years before, his daughter Mrs. Day came to 
Leigh ; that she did not appear to be whk child 
when she was at Leigh ; that she was never brought 
to bed at his house ; that she brought no child 
•to his house while she staid there, nor took any 
child with her when she went away, as he be- 
lieved ; that his wife, Ann Lakin, went with his 
^ughter, Mrs. Day, when Mrs. Day left Leigh 
to go home, and that he had beard his wife went 


lH)ine with Mrs. Day ; that neither his wife nor 
his daughter had a child with them when they- 
left Leigh ; that he remembered Elizabeth Raw- 
lins having a bastard child by his son, Samuel 
Lakin, about the time Mrs. Day was at Leigh ; 
that Elizabeth Rawlins was a week at his house 
with her child ; that Elizabeth Rawlins and Mrs. 
Day afterwards quarrelled, when Rawlins would 
not stay any longer at his house, and wanted to 
take her child with her ; that Mrs. Day would 
not let her take her child with her ; and that 
Elizabeth Rawlins went to Lord Bagott, then Sir 
William Bagott, and obtained a warrant to appre- 
hend Mrs. Day and his son Samuel Lakin, and 
and to bring the child with them ; that Mrs. Day 
went to Blythfield, in obedience to the warrant, 
with Samuel Lakin ; and that he, Robert Lakin, 
went with' them and his servant maid, Hannah 

a 

\ Stratham ; that Lord Bagott and the Rev.. Mr. 

Bagott ordered the child to be delivered to its 
mother, Elizabeth Rawlins ; that he did not know 
nor ever heard that his daughter Mrs. Day had 
ever any son by her husband Mr. Thomas Day ; 
and believed she never had any child except one 
daughter, who died soon after her birth. 

The examination of Mrs. Day and her mother 
and lather was taken the 22d day of April 1784, 
by Mr. Thomas Willington and Mr. Thomas 
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Horwood, and reduced to writiog and signed by 
them. 

Upon obtsdning this and such other informa- 
tion as Mr. John Day and his attorney were then 
able to procure, Mr. John Day the elder was 
advised to proceed by ejectment for the recovery 
of the estate in the manor of Spaldwick. This 
he accordingly did, and the cause came on for 
trial at Huntingdon, at the summer assizes of 
1784, before Lord Loughborough, Chief Justice 
of the Court of Common Pleas, and a special 
jury, when the following evidence was given, as 

collected from the nptes taken in court by coun- 

f 

sel, and others concerned in the cause (no short- 
hand writer being engaged). 




EVIDENCE FOR THE PLAINTIFF. 

William Crowger of Kimbolton, proved 
that on the 22d of November 1774, being Old 
Martinmas Day, he set out with Mrs. Day from 
her husband's house at Kimbolton in Hunting- 
donshire, when she went to see her parents at Leigh 
in Staffordshire ; that they travelled in a covered 
cart ; that witness took her as far as to Ashby de la 
Zouch in Leicestershire, which is sixty miles 
from Kimbolton ; that he left her at Ashby, and 
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returned to Kimbolton ; that they were two days 
going to Ashby ; that they stopped the first night 
near Leicester ; that at Ashby they stopped at the 
house of a relation of Mrs. Day's ; that Mrs, Day 
had not the appearance of being with child at 
that time ; that Mrs. Day returned to Kimbolton 
at Shrovetide following, bringing her mother 
with her, and a child which she called her son, 
and which child was then pretended to be the 
son and heir of Thomas Day, the tenant for life ; 
that Mrs, Day had no child living at that time, 
nor ever had any since ; that he remembered the 
year by the age of one of his own children, and 
the day he set out on the journey to be the 22d 
of November, by the circumstance of his meeting 
several of his neighbours coming from a fair, 
which is always kept on Old Martinmas Day. 

Sarah Lakin of Ashby de la Zouch, wife of 
Nathaniel Lakin, proved that Mrs. Day came to 
her house in November 1774 ; that Mrs. Day 
said she was going to see her parents at Leigh ; 
that she came to Ashby in a covered cart, and 
that she did not appear to be with child. 

Mr. Thomas Brindley a farmer at Leigh, 
a small village near Uttoxeter in Staffordshire, 
proved that Mrs. Day came to Leigh in Novem- 
ber 1774 ; that she staid some months there ; 
that he saw her very frequently ; that she had no 
f^pearance of being with child during all the 
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tim<e she itas at Leigb ; that he never heard of 
Mrs. Day lying in at Leigb, but that he had beard 
of Mrs. Day having picked up a child after she 
left Leigh, and that she bad imposed this child 
upon her husband aS her own child ; that ihi'S 
was the common report of the country about 
Leigh ; that Elizabeth Rawlins, then of Leigh, 
had a bastard child at that time, and that Mrs. 
Day got it into her possession, and refused to 
part with it. 

Mrs. Catherinr Brindlby of Leigb, mother 
of tbe last witness, proved that Mrs. Day came to 
Leigh soon after Elizabeth Rawlins had lain in of 
her bastard child ; that Mrs. Day had no Appear- 
ance of being with child ; that Mrs. Day told 
witness, soon after sbe came to Leigh, that she 
was with child ; that witness answei^, " you 
have no appearance of being with child ;" that 
Mrs. Day did not lie in at Leigb, nor any Tt'here 
else, as witness ever heard of. Witness bad heard 
of Mrs. Day having taken somebody's child home 
with her, and having imposed it upon her hus- 
band for her own child. 

Sauah Jacksox of Leigh, next neighbour to 
Robert Lakin Mrs. Day's father, proved that 
' Mrs. Day came to Leigh tbe latter end of the 
year 1774; that she staid at Leigb upwards of 
three months ; that witness saw her almost every 
day for the whole time ; that she had no appear- 
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facts as were proved by the other witnesses from 
Leigh. 

Mary Blood of Leigh, proved that she lived 

ill the service of Mr. Charles Hart, uncle to Mrs. 

• 

Day, when Mrs. Day went on the visit before 
mentioned; that she frequently slept with her 
during that time, and washed her linen ; that 
Mrs. Day did not appear to be with child. 
Witness confirmed the testimony of the other 
witnesses from Leigh in the other points. 

Elizabeth Lakin late Rawlins, then the wife 
of Samuel Lakin, brother of Mrs. Day, proved 
the same facts as were proved by the other wit- ^ 
nesses from Leigh, and also that she herself was 
brought to bed in the night of the 5th of Novem- 
ber 1774, of a child which she had by Samuel 
Lakin, her present husband, before their mar- 
riage ; that Mrs. Day prevailed upon her to part 
with the child to her under the pretence of pro- 
viding for it at Mr. Day's house, or procuring for 
it a place in the Foundling Hospital ; that Mrs. 
Day clothed the child with linen which she had 
brought with her, and that Mrs. Day kept the 
child two days at her father's house ; that witness 
afterwards repented t)f having parted with the 
child, and requested Mrs. Day to restore it to 
her, but that Mrs. Day refused to do so ; that in 
consequence of Mrs. Day's refusal, application 
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was made to a magistrate, who granted a warrant 
against her, and obliged her to return the child, 
and that this happened in the latter end of Ja- 
nuary, or the beginning of February^ 1775. 

John Keeling overseer of the' poor of the 
parish of Leigh in the years 1774 and 1775, 
proved all the circumstances spoken •to by the 
other witnesses from Leigh, particularly the 
time of the birth of Elizabeth Rawlins^s child, 
by a memorandum he had made in the parish 
book at the time ; he also proved that he was 
present when the Magistrate compelled Mrs, Day 
to restore Rawlins's child to its mother, and that 
it happened in January or February 1775 ; diat 
Mrs. Day was very unwilling to part with it, and 
that she attempted to strip the child before it was 
taken out of the house of the magistrate, affirm- 
ing that the clothes were her's, and that she 
would not part with them, though she must part 
with the child. 

William Rawlings of Leigh, brother to 
Elizabeth Rawlins, and Margaret Ward, mo- 
ther of William and Elizabeth Rawlins, proved 
the same facts as were attested by all the other 
witnesses from Leigh. 

Mr. Francis Woolley of Lichfield proved 
that Mrs. Day and her mother came to Lichfield 
together about the time of the fair at Lichfield, 
which begins on Shrove Tuesday , about nine or 
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ten years before the trial ; that his mother was 
then living ; that they came to hii mother's house, 
but brought no child with them ; that he remem- 
bered heating his mother ask Mrs. Day what fa- 
mily she had, and that Mrs. Day told his mother 
that she had no child living, but that she once had 
a daughter, who died; that Mrs. Day left her 
mother one morning at Mrs. WooUey's, and 
walked on foot down the yard which leads into 
the Birmingham and Sutton Road : [Birmingham 
is 15 miles, and Sutton 8 miles from Lichfield :] 
that Mrs. Day staid out a night or two, but did 
not bring any child back with her; that Mrs. 
Lakin rebuked Mrs. Day for having left her in 
such a manner, and for having staid out so long ; 
that Mrs. Day talked of having been wet about 
Sutton Coldfield (a very extensive tract of waste 
land lying between Birmingham and Lichfield) ; 
that Mrs. Day and her mother left Mrs. WooUey's 
almost immediately after Mrs. Day returned ; that 
tliey had no child with them when they went 
away, and that there was not any mention made of 
a child ; that Mrs. Day was dressed in a white 
riding habit, and a black hat and feather. 

Mrs. Ann Harris of Atherstone^ aunttoMrs- 

*Pay, proved that Mrs. Day and her mother came 

together to her house, on Shrove Sunday evenings 

in the year 1775 ; that they came to her house on 

foot, but that she understood they came in a chaise 
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child, and an elderly woman, whom Mrs. Day 
addressed by the name of mother, came together 
to hiB house on the 2d March 1775, and on the 
same day took one of his chaises to Kimbolton^ 
where Mrs. Day's husband then lived (the dis- 
tance being 20 miles) ; that witness was enabled 
to speak with certainty to the exact time, by re* 
jC^ring to his posting book. 

Thomas Thomas of Kimbolton, an intimate 
acquaintance of the late Mr. Thomas Day, proved 
that he had often heard Mr. Day declare that he 
had no knowledge of his wife's being with child 
when she went on this visit into StaflFordshire * 
that Mr. Day never had the child christened ; that 
he had no child living when this was brought to 
him, nor had any child since. 

Mrs. Jane Fossey of Kimbolton, an intimate 
acquaintance of Mr. Thomas Day, proved that 
he had frequently declared his suspicions to her 
that the child was not his wife's, and that he often 
talked of going into Staffordshire with a view of 
finding out whence the child came ; that he made 
such a declaration to witness a short time before 
his death ; that he nevelr had the child christened ; 
that witness used very frequently to visit Mr. Day 
at Kimbolton ; that she never saw Mrs. Day 
suckle the child ; that she once asked Mrs. Day 
why she did not suckle the child, when Mrs. Day 
answered, ^^ because I have no milk ; '^ that Mrs. 
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Day always used the child Vjery cruelly, and never 
showed the least affection for it ; that Mr. Day 
had no child living when this was brought to him, 
nor ever any afterwards. 

Mary Richardson proved that she lived ser- 
vant with Mr. Day when his wife brought home 
the child, and that she lived there some time afr 
terwards ; that she never saw Mrs. Day suckle 
he child ; that Mrs. Day's breasts had not any 
appea^rance of having milk in them ; that she 
once asked Mrs. Day why she did not suckle the 
child : when Mrs. Day replied, " many people 
besides ine bring up children without suckling 
them :" that Mrs. Day used the child very ill, 
and very much unlike a mother^ 

Mr. RoBjBRT Kemp Bourne of Hints ia 
Staffordshire, proved that about six years be^ 
jK>re the trial, having occasion to go to an estate 
of his near Kimbolton, he met the late Mr. Day , 
in company ; that Mr. Day knowing that witness 
lived in Staffordshire, inquired of him whether 
he knew one Mr. Weston, an attorney at Bugely 
in Staffordshire ; to which witness answered^ 
" yes ;^^ that Mr. Day then told him he had re^ 
ceived a letter from Mr. Weston on the behalf 
of Mrs. Day, threatening to sue him for a separate 
nmintenance ; that she had then parted from Jiei' 
husband and was gone to live with her pso^epts 
at Leigh ; th^t Mr. Day requested wijtae^s whea 
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he saw Mr. Weston to tell him that it wotrfd he 
no credit to him to be concerned for such a 
woman as Mrs. Day was, for that she was a very 
bad woman indeed ; that she had robbed and 
pilfered him strangely ; that she once attempted 
to bum his house, and afterwards jumped out 
of the window and cried murder; that he had 
married her from a mean station ; that he autho- 
rized witness to propose to Mr. Weston that he 
would secure to his wifie an annuity of ^0 for 
her life, which he said was more than she had a 
right to expect from her conduct and former 
situation in life ; that when witness returned into 
Staffordshire he spoke to Mr. Powel, a partner of 
Mr. Weston's, on the subject ; that Mr. Powel 
told witness that Mr. Weston had heard so bad a 
character of Mrs. Day from the people of Leigh 
that he would not be concerned for her ; that 
Mr. Powel at the same time told him that it was 
reported at Leigh, that Mrs. Day had taken a child 
with her into Huntingdonshire, and had imposed 
it on^ her husband as her own ; that in conse- 
quence of this information witness took the trou- 
ble of inquiring .at Leigh concerning the report, 
which he found to be true ; that witness soon 
afterwards went into Huntingdonshire and sl(w 
Mr. Day ; that he informed Mr, Day of his hav- 
ing seen Mr. Weston's partner, Mr. Powel, and 
that Mr. Weston would not be concerned for Mrs. 
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Day ; that witness then said to Mr. Day, ^^ I have 
jsome very bad news, to tell you ;^' that Mr. Day 
hastily interrupted him, saying, " you are goinj 
to tell me the child I am rearing is not my own ;' 
that witness replied, ^' yes, I am, and I have re- 
ceived such information of it as leaves no doubt 
in my n^ind that what I tell you is true ;'^ that 
Mr. Day said he always* suspected it ; that he 
remarked how strange it was that a wife should 
impose a child upon her husband that was neither 
hersr nor his ; that Mr. Day told witness he would 
go into Staffordshire to make inquiries about the 
child, and declarecl that, turn out as it would, he 
would not desert the child, but would bring it up 
and put it in a way to get its own livelihood 


EVIDENCE FOR THE DEFENDANT, 


The will of Mr. Thomas Day, the tenant for 
life, was produced, in which the testator describes 
the defendant as his son, and by which he left 
him all his property. 

Mary Howe proved that «he lived servant 
with Mr. Thomas Day, the tenant for life, when 
his wife went into Staffordshire to lye in ; that 
Mr. Day consented to her going for that purpose ; 
that she appeared to be then big with child; ibil 
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William Crowger went with her, and she took 
child-bed linen with her ; that Mrs Day was ab- 
sent three months ; that Mrs Day both fed and 
suckled the child ; that the child bore a strong 
resemblance to Mr. Day ; that there were disputes 
between Mr. and Mrs. Day ; that Mr. Day sent 
the child away, and that Mrs. Day was almost 
distracted. On her cross examination she said 
that Mr. Thomas Day and Mr. John Day did not 
agree. 

Mary Read of Stow in Huntingdonshire, 
proved that she worked for Mrs. Day as a washer- 
Woman at Mr. Day^s when Mrs. Day went into 
Staffordshire to lye in ; that she packed up Mrs. 
Day's child-bed linen for her; that Mrs. Day 
suckled the child when she came home, and that 
the child was like Mr. Day. 

MaryCooi^ of Kimbolton, Huntingdonshire,, 
proved that she was acquainted with Mrs- Day ; 
that she remembered her going into Staffordshire 
to lye in ; that she appeared to be big with 
child, and thiitthe child was like Mr. Day. 

Elizabeth Luccock of Kimbolton, proved 
that she knew Mrs. Day, and that Mrs. Day told 
hef she chose to go into Staffordshire for the pur- 
pose of lying in; that Mrs. Day appeared to be 
with child when she went this journey ; that the 
(ihildwaslikcMr. Day. On her cross ex^tmination 
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she said diat she never saw Mrs. Day suckle the 

child, although she used frequently to go to Mr, 

Day^s house. 

Eleanor Johnson of Kimbolton, proved 

that Mrs. Day appeared to be with child when she 
went into Staffordshire to lye in ; that the child 
was like Mr. Day, 

Ann Medlow of Swineshead, Huntingdon- 
shire, proved that Mrs. Day appeared to be with 
child when she went this journey into Stafford- 
shire ; that Mrs. Day told her she was going to 
lye in there, but that she never saw her suckle 
the child. 

Mr. Thomas Peck, a surgeon at Kimbolton, 
proved that he saw Mrs. Day frequently before she 
went into Staffordshire to lye in ; that she ap- 
peared to be with child ; that he had seen the 
child at the breast, and he thought it like Mr. 
Day. On his cross examination he said a womsm 
might have milk after a miscarriage, 

Hannah Statham proved that she lived with 
Mrs. Lakin at Leigh, when Mrs. Day came there 
to lye in ; that she came between Michaelmas 
and Christmas ; that she came on horseback dou-^ 
ble ; that she appeared to be with child ; that she 
was inot very big when she came to Leigh ; that 
she staid two months, and increased during that 
time ; that she went from Leigh on account of 
her brother's chiljl ; that she went on foot to her 
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uncle Hart's pX Dadsley, about a mite from 
Leigh, in the Christmas hoHdays; that she re- 
tQraed in about a month or five weeks afterwards 
in a chaise ; that she then appeared to have been 
delivered ; that her mother and she went away 
the same day together. On her cross examina- 
tion she said Mrs. Day did not bring a child 
with her to Leigh, when, she returned to her 
mother. 

Ei.iZABETHRuTTERprovedthatshehadknown 
Mrs. Day twenty years ; that she received a letter 
to meet Mrs. Day at StaflToi-d ; that Mrs. Day was 
big with child when she met her at Stafford ; that 
Mrs. Day wanted witness to take her to witness's 
father's, hard by Brosely in Shropshire, to lye in ; 
that her father's name was Thomas Comes ; that 
she went with Mrs. Day to Brosely accordingly, 
and tiiat they staid there about a month ; XhaX 
Mrs. Day was brought to bed of a boy th^re ; 
that this W3S in January ; that there was only the 
midwife and herself in the room when Mrs. Day 
was delivered ; that her mother Mrs. Comes 
came into the room before the child was dressed ; 
that one Mary Clark was the midwife; that the 
child was not baptized at Brosely because she 
thought that it would occasion trouble, but that 
Mrs. Day had desired her to get the child bap- 
tized, and that she pretended to Mrs. Day that 
she had done so. On Rutter's cross examination 
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she said that Stafford was 30 miles from Brosely ; 
that they went oii foot ; that she did not know 
whom she was to meet at Stafford when she went 
there, but supposed her own relations ; that ^he 
met Mrs. Day in the street ; that they went part 
of the road on foot» about eight or nine miles ; 
that Mrs. Day carried a small bundle with her ; 
that they stopped all night at Peter Duelley's a re- 
lation of hers ; that it was in January ; that they 
wentthe next day in a coach beyond Wolverhamp- r^ 

ton, not so far as Bridgenorth, and got to Brosely 
the second night, about eight or nine miles from 
Bridgenorth ; that the father was a poor labouring 
man ; that Mrs Day was delivered in a week after 
she got to Brosely ; that this was nine years ago, 
Veckoning previous to the trial; that Mrs. Day \ 

went out in about a month, and that Mrs. Day 
and the child and witness went away from Brosely 
together to Wolverhampton ; that she was born in 
Somersetshire and formerly lived there. 

Elizabeth Cornes proved that Mrs. Rutter 
was her daughter-in-law ; that she lived at Brosely 
ten years ago previous to the trial ; that a gen- 
tlewoman came with her daughter in a chaise to 
Brosely; that the gentlewoman was very big; 
that she did not know who she was ; that she came 
about the beginning of January ; that she was 
delivered of a boy about a week after she came ; 
that she staid abmitamonth; tb^tt she suckled 
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the child. On her cross examination she said 
she never saw Mrs. Day before that time ; that 
she received no notice of her coming, and that 
her husband worked as a porter. 

Mrs. Day proved that she went to lye in at 
her father^s house at Leigh in Staffordshire, in 
November 1774, but that she left her father's on 
account of a quarrel ; that she desired Beach to 
write to his niece to give her the meeting at Staf- 
ford ; that the name of Beach's niece was then 
Walter (afterwards Rutter) ; that the niece and 
she met at the Shire Hall Stafford ; tiiat the wo- 
man took her to a hovlse near Brosely to lye in ; 
that she did not expect to lye in so soon, but that 
she was brought to bed of a boy about a week 
after she went to Brosely ; that she left Brosely 
In about a month or five weeks ; that this woman 
and she and the child went away from Brosely 
together as far as Wolverhampton, when she and 
the woman parted; that she took the child forwards 
near to Lichfield to a place about five, six, or seven 
miles from thence, and that she left the child with 
a person whom she knew at this place, while she 
went to her mother's ; that this person was since 
dead ; that she ordered this person to meet her 
the next day at the Swan Inn in Lichfield and to 
bring the child with her ; that her mother and 
she went to Lichfield together to her cousin 
WooUey^s, but that not finding the person . at the 
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Swan in Lichfield as she expected, she w^nt out 
to meet her and met. her with the child coming 
on the road ; that her mother and herself with the 
child took a chaise from the Swan Inn in Lich«- 
field to Atherstone, and so went home together ; 
that this child was the same now in possession of 
her husband's estate, On her cross examination 
she said she once had a daughter who died ; that 
she then had a bad time, and thought to have lain 
in this time in the presence of Jier mother ; that 
she staid three months at Leigh before she deter^ 
mined to go to Stafford ; that she desired Beach 
to write to her niece whom she had not seen for 
eight years and did not know where to find, 
though she thought that she then lived in Somer- 
setshire ; that she went on horseback, single, to 
Stafford to meet Mrs. Walter (Beach's niece ;) that 
she never told her mother where she was going ; 
that she was then big with child ; that she met 
Mrs. Walter at a public house at Stafford and told 
her business to her, intending at that time to go 
back with her into Somersetshire to lye in ; that 
they went together from Stafford near to Penk- 
ridge on foot, and in a stage coach the next morn- 
ing through Wolverhampton to Within seven or 
eight miles of the place, and ^Iked theiice *to 
Brosely the second day ; that the house she went 
to at Brosely was a largish one, and had two tene- 
ments ; that there were an old man, an old woman, 
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and Walter^s husband there ; that she staid there 
altogether about five weeks ; that her mother did 
not know where she was ; that she was brought 
to bed in a week and had not a bad birth ; that 
she had a midwife a middle-aged woman ; that she 
was sure she lay in in January ; that she returned 
in a post chaise, with Mrs. Rutter and the child, 
to Wolverhampton ; that she and the child went 
towards Lichfield, to a place within six or seven 
miles of it, to a house where one Eaton lived, a 
married woman, but that she did not know the 
name of the place ; that she knew Eaton before, 
and that she left the child with her because she 
was tired ; that she went on to her mother's and 
staid at Leigh till next morning, when she and her 
mother went on horseback to Uttoxeter and thence 
in a post chaise to Lichfield, where they arrived 
about eleven at noon ; that she was not sure whe- 
ther she went to WooUey^s, but that her mother 
staid there all night ; that she went alone for the 
child, and walked two or three miles when she 
met the woman with the child ; that she took the 
child to Lichfield and left it with a servant at the 
inn while she went to her mother at WooUey's ; 
that ^he did not remember any conversation with 
Mrs. WooUey, but that she never told her she 
had no child ; that she and her mother and the 
child went on the Sunday from Lichfield to Ather- 
ston^ ; that she had an uncle pf the name of 
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Woodrough ; that after 8he parted from her hus- 
band she told Woodrough the same as she told 
Mr. Fowler, viz, that the child was not hers, in 
ordier to get it from her husband because he was 
so distressed about it ; that she made an affidavit 
to Mr. Fowler that the child was not hers, and so 
did her mother for the purpose of getting the 
child again ; that she remembered having a con^ 
versation with Mr. Horwood and Mr. Willington ; 
that she then thought the place where she lay in 
had been Pennard, but that she did not tell them 
it was 140 miles off, nor that she had walked 
it in three days, nor that she staid there two 
months, but might have told them that she lay in 
on the eighteenth of January. 

Mary Saarman proved that she lived with 
Mr. Day at Wornditch about seven years ago be- 
fore the trial ; that Mrs. Day was then out of her 
mind on account of the child ; that ihe used to 
wring her hands, that they used to confine her at 
night, and that she once jumped out of the 
window. 

Charles Forster proved that he lived with 
Mr. Day when Mrs. Day returned home with the 
child ; that his master and mistress had a differ- 
ence ; that his master and he took the child to 
Biggleswade to be nursed ; that Mrs. Day did not 
know where the child was taken ; that she was il) 
and confined to her room ; that she declared she 
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would make the house too hot for them ; that she 
set the things on fire, being in a melancholy state 
of mind. On his cross examination he said his 
master sent the child to Biggleswade because his 
mistress used it ill. 

Mrs. BEAt7MON:T of Bi^leswade, proved that 
Mr. Day brought the child to her to be put out 
to nurse because of some misunderstanding be- 
tween Mr. and Mrs. Day ; that witness put the 
child out to Ann Coobums to be nursed ; that 
Mrs. Day came in six weeks to see the child ; that 
she thought the child like Mr. Day. 

Ann Smith proved that she lived with Mr. 
Day ; that she had heard him say his wife went 
into Staffordshire to lye in ; that when the child 
was sent away to Biggleswade Mrs. Day behaved 
in a crazy manner ; that the child was like Mr. 
Day, and that she had seen Mrs. Day suckle it. 

Three or four other witnesses were called ta 
prove a likeness between Mr. Day and the child^ 
and one of them said he had seen Mrs. Day put 
the child to her breast in Kimbolton market. 

Lord LouaHBORouGH in proceeding to sum 
up the evidence on both sides premised? that the 
evidence for the plaintiff was circumstantial only, 
and not positive : that it required an accumula- 
tion to prove a negative ; that the plaintiff in sub- 
stance asserted , that the defendant was not the 
child of Mr. Day, and that h^ must, therefore,. 
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make out that case by the clearest evidence ; that 
if the plaintiff could show where Mrs. Day got 
the child it would be a different consideration ; 
that the cause affected the interests of society, for 
that the child being in possession of the charac* 

■ 

tei* of the son of Thomas Day, having been«brought 
up and acknowledged as such by Mr. Day, and 
having been received by the world as his son, Mn 
Day must be deemd the parent unless some other 
parent could be dearly assigned for the child ; 
that Mr. Day^s will spoke the language of paren- 
tal affection, there being no legacy nor bequest 
from the child. His lordship proceeded to ob- 
serve, that beyond a doubt it was given out that 
Mrs. Day went into Staffordshire to lye in : his 
lordship ascribed Mrs. Day's contradictory stories 
and strange conduct to a distracted state of mind, 
and strongly recommended the jury to find a ver- 
dict for the defendant, notwithstanding the impro^ 
bable account given by Mrs. Day and the wit- 
nesses of the birth of the child. 

Upon this a verdict was found for the defend- 
ant. 


In the beginning of the year 1785, the two 
principal witnesses at the trial in 1784, viz. Eliza- 
beth Comes and Elizabeth Rutter, stung as they 
alledged themselves to be, with remorse of con- 
science^ (and probably with disappointoxent also 
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of the reward they expected from Mrs^ Day) went 
to Mr. Horwood the steward of the Marquis of 
Stafford, at Trentham Hall, which is only a few 
miles from their residence at Hanley Green in 
the Staffordshire Potteries, and told him that 
what they had sworn gn the trial in 1784, was 
false, and that they had never been happy since ; 
that they were desirous of doing every thing in 
their power to set the matter right ; that they did 
not know where the child in question was ob* 
tained, but that a woman of the name of Han*is, 
of Bloxwich, whom Mrs. Day had also taken with 
them to the assizes to corroborate their testimony, 
could inform him. They added, that this woma» 
(Harris) when she was at Huntingdon, refused to 
give the evidence, and told Mrs. Day that if she 
caused her to be examined in court, she would 
inform the court where the child came from and 
whose it really was ; and that in consequence of 
this declaration and her* persisting in it,, she 
(Mrs. Harris) was locked up in a room at the 
Crown Inn in Huntingdon, till the trial was over, 
and until she and they quitted the town. 

Elizabeth Cornes and Elizabeth Rutter hav- 
ing also declared to Mr. Horwood their desire 
and readiness to swear to the truth of what they 
had stated to' him, he wrote to Mr. Willington< 
of Tamworth, who came to Treutham, and with^ 
,Cornes and Rutter and their husbands went before 
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R. Sfie} d, Esq. of Keel, a magistrate in the county 

of Stafford, and respectively made before him the j 

following affidavits : 


^ 


4 




ELIZABETH RUTTER*S AFFIDAVIT. 

County of StaflTord* 
to wit. § 

Elizabeth Rutter of Hanley, in the parish 
of Stoke, in the county of Staflfordj wife of Wil- 
liam Rutter, collier, saith that she knows and is 4 
well acquainted with Mrs. Mary Day, widow of 
the late Mr. Thomas Day, deceased, and has 
known her six years and a few months, but not 
^even years; that since the commencement of 
their acquaintance, Mrs. Day had very frequently 
talked to her about a child which she pretended ^|l 
to have had by her husband, but that she had been 4 
so much distressed that she could not tell nor find 
out the place where the child was born, and that i 
she was afraid if she could not find it out, that 
the child would be turned out of her husband's 
estate ; that Mrs. Day used to say that, as this ex- 
aminant had formerly lived a long way off^ in So- 
mersetshire, she thought it might be contrived 
that she should pretend that she had been deli- 
vered of this child at this examinant's house in 
Somersetshire, and on account of the distance the 
fraud would never be discovered ; that some time 
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in or about Jnne or July last, Mrs. Day came to thii 
examiuant's house at Hanley, and told her they 
were going to law for her husband's estate, and 
that she wanted to prove the birth of her pre- 
tended child ; that Mrs. Day proposed many dif- 
ferent stories, but that at last it was agreed they 
should say that she was brought to bed at Brosely 
in Shropshire, at the l;iouse of this examinant's 
father, Thomas Cornes, who lived there about ten 
years ago ; and Mrs. Day promised to give this 
examinant five or six guineas to go to Hunting- 
don Assizes last summer, and to swear that the 
child was bom at her iathei^s house at Brosely, in 
January, about ten years ago, and that the mid- 
wife's name was Mary Clark, who is since dead, 
and that this examinant and her mother (Mm., 
Comes) were the only jpersons in the house at the 
time of the birth, or that knew any thing of it ; 
that accordingly she went at the last Assizes at 
Huntingdon, with Mrs. Day and Mrs. Comes, 
and that one Mrs. Harris of Bloxwich went with 
them, and that this examinant, by the instigation 
of Mrs. Day, then swore at the trial of the cause 
that Mrs. Day was brought to bed at' Broseley, at 
her father's house, in January, ten years ago ; 
that the midwife's name was Mary Clark ; that 
nobody knew any thing of the birth of the child 
but the midwife, Mrs. Cornes, and this exami- 
nant ; and this examinant further saith, that what 
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she swore as aforesaid, is entirely false and witli- 
out foundation, for that she has not known Mrs. 
Day ten years, nor seven years; that Mrs. Day 
neyer was at her father's house at Brosely, a» 
this examinant knows of, while her father lired 
there ; that this examinant never was present at 
any delivery of Mrs. Day, nor does she know of 
Mrs. Day ever having had a child ; that she is 
9ince very sorry for what she has done, but at 
that time she did not know the child in question 
was not Mrs. Day's child, but that she has heard 
Mr$. Harris of Bloxwich say whose child it wm, 
^nd where it came from, but does not know it 
herself; that Mrs. Day had not yet paid this exa- 
minant the promised reward. 

her 
EUZABETH x RUTTER, 

mark. 
Sworn at Keel, in the county of Stafford, the 
2nd day of February, 1785, before me, 

R. SNEYD. 
One of his Majesty's Justices of the Peace for the 

County of Stafford. 


WILLIAM RUTTER'S AFFIDAVIT. 


County of Stafford, 
to wit. 


} 


William Rut'ter of Hanley, in the parish of 

d2 
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ELiZABETH CORNES' AFFIDAVIT. 


County of Stafford, 
to wit. 


\ 


Elizabeth Cornes of Sneyd Gt'een in the 
parish of Burslem in the county of Stafford, wife 
. of Thomas Cornes, potter, saith, that some time 
in or about the month of June last, Mrs. Day 
came to William Rutter's house at Hanley Green, 
and that Elizabetli Rutter, wife of the said Wil- 
liam Ruttef, and daughter of the said Thomas 
Cornes by his first wife, came to her this exa- 
minant, desiring her to go with her to Hanley 
Green, because Mrs. Day wanted to speak to 
her ; that accordingly she went with Mrs. Rutter 
to her house at Hanley Green, where she found 
Mrs. Day ; that Mrs. Day was at that time a per- 
fect stranger to this examinant, having never seen 
her before as she knows of ; that Mrs. Day then 
requested this examinant to say that she (Mrs. 
Day) was delivered at this examinant's house at 
Brosely of a' male child, and that it happened in 
the month of January, about ten years ago ; and 
also requested this examinant to go with her to 
Brosely, and shew her the house where this 
examinant lived (this examinant having lived at 
Brosely about ten years ago), that Mrs. Day 
might swear she had been at the house ; she also 
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riequasted this examinant to say that Mrs. Day 
was delivered by one Mary Clark, a midwife, 
near Brosely, who is since dead ; and that no- 
body but this midwife and this examinant and £li« 
sabeth Rutter knew of her being delivered ; and 
this examinant saith, that she accordingly went 
wi& Mrs. Day to Brosely, and that Elizabeth 
Rutter went with ^em ; that Mrs. Day aftar^ 
wards requested thid examinant to go to Hunt- 
ingdon Assizes as a witness to swear that Mrs. 
Day was delivered at her house at Brosely, and 
tiiat Mrs« Day promised to give this examinant 
six guineas for so doing, and to be a friend to 
h^r as long as she lived ; that accordingly she 
Went with Mrs. Day and Elizabeth Rutt^ to 
Huntingdon Assises in July last, and was exp.^ 
mined ^ a witness in a cause there, tried to 
prove flie delivery of Mrs. Day at her house at 
Brosely aforesaid, and swore as Mrs. Day had 
requested her as befoi*e mentioned; and this 
€^minaiit further saith, that what she swore 
«it Hiiia^i&gdon Assazes was entirely false and 
groundless, and that Mrs. Day was never deli- 
vered ^f any child at her house, or any whertf 
^Is^ as lAte knOM^ of, and that she never saw 
Mrs. Day before the time of seeing her in June 
la^ sA Haiiley Greea as b^ore tnenticmed ; and 
this examinant furdi^ aaitfi, that she is sincerely 
^sMty 6» tibre mme she bm committed, and has 
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had no peace of miiid fiince, but that she did 
not know at that time that the child in question 
was not Mrs. Day's own child, 

her 
ELIZABETH x CORNES, 

mark. 
This examination was taken on oath the 2nd 
day of February, 17S5, before me, 

R. SNEYD. 
One of His Majesty's Justices of the Peace for 

the County of Stafford. 


THOMAS CORNES' AFFIDAVIT, 


County of Stafford, 
to wit. 


} 


TaoMAs CoRNES of Sneyd Green, husband 
of Elizabeth Comes and father of Elizabeth 
Rutter, saith, that in or about June last he was 
applied to by Mrs. Day to go to Huntingdon 
Assizes last summer to swear that Mrs. Day was 
delivered of a boy at his house at Brosely iu 
January last, about ten years ago (this examinant 
having lived at Brosely at that time) ; but that 
this examinant refused to go^ because he would 
not swear what he knew to i>e false, for that 
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Mrs. Day never was* at his bouse at Brosely at 
the time he lived there, nor did he ever know or 
see Mrs. Day till ^bout the month of June last, 
to the best of his knowledge. 

* 

his 

THOMAS X CORNES, 

mark. 

Sworn at Keel,, in the County of Stafford, the 
2nd day of February, 1785, before me, 

R. SNEYD. 

One of His Majesty ^s Justices of the Peace for , 

the County of Stafford. 

In consequence of this information, Mr. 
Horwood and Mr. Willington went to Bloxwich 
in quest of Mrs. Harris, where they found her, 
who corroborated the statement of Mary Cornes 
and Elizabeth Rutter; and further informed 
them, that after a child which Mrs. Day had 
procured at Woolverhampton, and brought to 
her house, was taken away by a Magistrate's 
warrant, her husband John Harris procured a 
child from one Ann Stokes of Birmingham, in 
which statement she was corroborated by her 
husband John Harris and Sarah their daughter, 
now Mrs. Bradbury. Mr. Willington then went 
to Birmingham in search of Ann Stokes, whom 
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he found, and who was then married to James 
Osborn ; from her he learned that in thebegia- 
ning of the year 1775, she let John Harris and a 
lady, who then was a stranger to her, but whom 
she afterwards knew to be Mrs. Day, have her 
bastard child. 

Upon obtaining this further information, it 
was then (1785) proposed that Mr. John Day 
should bring an ejectment immediately ; but this 
• was then found impracticable from the heavy 

>' costs which he had already paid, having reduced 

f his property so much, that he was not able to 

* support the expence of another trial. In the be- 

ginning of the year 1787, he was under the ne- 
I cessity of making an assignment and conveyance 

\ -to trustees of all his estates and effects, for the 

« 

^ benefit of his creditors and the future support of 

his family, and his estates were obliged to be sold 

\ .for that purpose. 

In February, 1795, Mr. John Day died ; and 
his eldest son, in the year 1796, being in a situ- 
ation to risk the expence of a second trial, and 
conceiving from the strong chain of evidence 
which his late father was in possession of, and 
other information which he had since obtained, 
that he should be able to prove that the person in 
possession of the estates was not the son of Mrs. 
Day, was advised to commence another action in 
ejectment in the Court of King's Bench, which 
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came on for trial at Huntingdon at the Summer 
Assizes of 1797 before Mr. Justice Heath and a 
special Jury, when the following report of the 
trial was taken by Mr. J. H. Blanchard, a short- 
hand writer, employed for the purpose. 
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. AT THE A88IZR8 
HELD FOR TBE COUNTY OF BUyTINGDON, 

July Slsty 1797. 


DOE ON THE DEMISE OF JOHN DAY, 

. AGAINST 

THOMAS DAY. 

THE PLEADINGS WERE OPENED BY MR* SELLOK. 

THE HONORABLE THOMAS ERSKINE, (NOW LORD 
ERSKINE) FOR MR. JOHN DAY, THE PLAINTIFF. 

I 

GENTLEMEN OF THE JURY, 

The estate for which this Ejectment is brought, 
was formerly the properly of Thomas Day the 
grandfather of the plaintiff, who was tenant in fee 
simple — He had two sons, Thomas the eldest, 
and SUPPOSED father of the defendant, and John 
the father of the plaintiff. — The grandfather died 
in September 1775, having made his Will in 
1773, by which he gave the estate in question to 
his eldest son Thomas for life, remainder to the 
heirs of his body in tail, and in default of such 
issue, thetij to John his second son, the father of 
the jdaintiff and his heirs for ever. — ^If the defen- 
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dant therefore be the son of Thomas the eldest 
brother, the plaintiff, being the sou of John the 
younger brother for whom I am counsel, has no 
title ; but if he be a stranger to his blood, and has 
been imposed upon the £iQiily, it is equally clear 
that the plaintiff is then entitled to your verdict. 

There are many very extraordinary circum- 
stances attending the transactions, which gave 
rise to, Euid which have since attended this con- 
test, and 1 wish to bring to the consideration of 
them that temper and feeling, which ought to be^ 
long to a moral man, deeply affected by the justice 
due to individuals but equally so to the rules and 
principles which are the great securities provided 
by the laws for social happiness. 
' The defendant, notwithstanding the suspicions 
which from the beginning obscured and ques- 
tioned his birth, was nevertheless acknowledged 
by bis family and has arrived at man's estate with 
the feelings of a gentleman. — I learn indeed that 
his conduct and character are every way worthy 
of a genuine descent — I hear the very best report 
of him from all quarters, and it makes a strong 
and painful impression upon me. — I am wholly a 
stranger in this place, utterly unknown I believe 
to all of you whom I am addressing, but I might 
safely appeal to those around the table who have 
long known nae, whether they think me capable 
of enjoying any triumph or gi'atification, in being 
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even the instrument of the justice I seek at your 
hands, when the administration of it must give so 
much pain to a deserving individual wholly guilt- 
less of the fraud which placed him in his present 
station. — In such a case the best minds find it the 
most difficult to be just ; because the understand* 
ing shrinks, back from its office, and the heart 
pulls against the faithful discharge of such a dis- 
tressing jurisdiction, — But it is necessary in equal 
justice to contemplate the other side of the case, 
and to be made impartial by revolving in your 
minds the situation of the plaintiff, if the defen- 
dant's birth be really suppositious. — If this be so, 
I remember that this estate was /m, and his father^ s 

before him for many years past — bear in mind 
' that it descended upon the father according to 

those rules of inheritance which are the wisest 
L part of the wise system of English laws, without 

I which indeed we should be like the flies of a sum- 

I mer, instead of being the greatest nation upon the 

face of the earth. — The law of inheritance builds 
up the state after the pattern of nature, giving sta- 
bility and dignity to the great incorporation of the 
human race, by teaching us to look back to our 
ancestors with reverence, and forward to our pos- 
terity with affection. — It is this law which blends 
our interests with our duties, and makes us by 
their . union what in society we ought to be. — 
How grievously then must the plaintiff have suf- 
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fered when he had the mortification to see his pa- 
rent before him contending in vain for his pater- 
nal estate, when he saw him deprived of it not by 
the error of a Court which could do no otherwise 
than it did, when circumvented by a profligate 
aystem of conspiracy and perjury which it was 
then impossible to detect. — He saw his aged fa- 
therms aflairs broken to pieces, and sinking under 
the weight of expense which the former trial had 
entailed upon him. He saw him bound up 
in shallows from it for the remainder of his exist- 
encC) cut off from his inheritance and compelled 
to compound with his creditors which swallowed 
vp all that he possessed, and he himself whom I 
now represent before you in consequence of this 
hitherto successful fraud and falsehood has long 
lived a forbearing life of economy and industry, 
still anxiously keeping in his eye the birthright he 
had lost, and anticipating the hour (now arrived) 
when he could bring it in judgment before his 
country, which counthy you are. 

If this title then shall be clew in evidence, 
surely his condition ha$ been and is a scene of as 
intolerable mortification ftnd inXustice as the ima*- 
gination of man can figure to itself. 

Gentlemen, amidst suchdi^ractingandequally 
painful alternatives both as they regard the defen- 
dant and himself, there is but one safe course jfor 
a judge and juiy to pursue; they must discharge 
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all personal considerations, and do justice with an 
impartial spirit, giving the defendant in the out- 
set all the benefit of his presumptive right. — All 
the advantage of the length of his possession-«-of 
the reputation of his legitimacy — of his fair and 
honest character, and of the due weight of the for* 
mer verdict — ^let him be hedged around with 
every security with which the wise policy of the 
law encircles a person so circumstanced, and let 
nothing break in upon his title, but a clear, un« 
clouded conviction that he is not the son of the 
late Mr. Day, but that on the contrary his inhe- 
ritance was established for a season by a wicked 
conspiracy supported by the grossest perj ury upcm 
the former trial. — ^I admit that I must take upon 
myself this affirmative^ and I further admit that 
the proof must be of a nature to give you no 
choice, and to extort from your consciences a ver- 
diet for the plaintiff whom I represent. 

The narrative of the facts which constitute 
the proofs of the defendant's spurious birth will 
Inquire the greatest and most unremitting atten- 
tion. — ^If nothing more were necessary than to 
shew that he was not the issue of the body of the 
supposed and assumed mother the late Mrs. Day, 
but that on the contrary he was the son of an ob- 
scure woman, born in the workhouse of Birming- 
ham and procured from thence for the fraudulent 
purpose in qnestioa, iiie narrative and the proof 
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would be very short indeed. — Tlie actual mother 
of the defendant is still living and attendant on 
the Court, and the delivery of him to Mrs^ Day 
when he was an infant by the person who pro- 
cured him, the subsequent recognition of Mrs; 
Day by this re^l mother and even her admission 
of the fact after the prosperous conspiracy had 
negatived the plaintiff's title, I could establish by 
unquestionable evidence in a very short space of 
tinoie. — But the office of a Court of Justice is too 
serious and important to be satisfied in a case 
like this with so short a process, — ^Your duty is 
not merely to find the truth of facts because they 
are positively sworn to on one side or the other, 
but to examine their probabilities by a minute 
attention to all the circumstances with which 
they must be connected if they be true. — It is 
this which invests circumstantial evidence with a 
force and power of conviction which is often ir- 
resistible — a wicked conspiracy may thrive for a 
time by the positive swearing of false witnesses^ 
but it must sink before the light of truth which 
proceeds from the coincidence of a multitude of 
minute circumstances such as no ingenuity can 
fabricate, and which fall at once into their places 
when a transaction is founded in truth.— direct 
and positive proof of any given fact may be alto- 
gether false, though it may be impossible at the 
moment to detect the falsehood of the witnessea^ 
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but a combination of small circumstances insig^ 
nificant in themselves till conibined with others 
equally insignificant, and known only to witnesses 
ignorant of the facts with which they must be 
connected for effect, yet all defipitively leading 
in the end to the certain existence' of any transac- 
tion under enquiry, can seldom or rather never 
take place in the contrivances of injustice. — ^In 
such cases, the very small part which the testi- 
mony of any one witness extends to for the esta- 
blishment of the ultimate result, and which is as 
nothing but as it is dependent upon circumstances 
proceeding from the mouths of different witnesses 
being all of them strangers to each other, renders 
a conspiracy of this description too bold to be in- 
vented by the most accomplished or practised 
wickedness, and too hazardous to be carried into 
prosperous execution. 

It is a proof of this description which will be 
brought before you this day. 

In establishing therefore that the unfortunate 
defendant, whose situation I sincerely lament as 
much as those the most attached to him, was not 
the Son of Mr. Thomas Day, but imposed upon 
him in the manner I have described, I shall pursue 
a tedious but an irresistably convincingcourse. — I I 

shall leave you nothing to doubt concerning him. — 1 

I shall support the proof of his spurious filiation, J 

and resist that which was fabricated to support his )j 
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legitimacy, and I sfaall do it by such ao accumu- 
lation of circumstances as for the reasons I have 
just given ^ou, cannot be believed to be unfound- 
ed, and which yet if to be taken by you as facts 
duly established, must render his assumed birth 
so manifestly impossible, that when the proof for 
the plaintiflFis finished, the cause in every thing 
hut form must be finished also. 

In this proof I shall begin the whole transac- 
tion of procuring the defendant irom bis i*eal pa- 
rents as it actually took place, and I will call your 
attention through every stage of it to the princi- 
ples which ought to goTem your judgments in 
examining and weighing Uie different branches 
of such a proof; and having done that, I will next 
expose to you the conspiracy which form^ly de- 
feated it when the defendant's I^itimacy was ori- 
ginally established by a verdict in his &Tor in 
1784 — and lastly I will shew you the manner in 
which that conspiracy w^ detected, and the un- 
fortunate accidents which have prevented public 
justice from sooner presiding over so foul and 
dangerous a proceeding. 

It appears to me therefore that you the Jury 
are now called upon to exercise the most solemn 
duty which can belong to men in social life — and 
for my part I declare solemnly that I will honestly 
join you in the exercise of it. — I will myself watch 
the [woof most narrowly as I hear it, and wait its 
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final issue which entitles me to observe upon the 
whole of it tf^ether, which I shall do also to the 
bestof my judgment, and if that judgment shall 
not be confirmed by the roost enlightened and 
dispassionate consideration of your own, I hope 
that you will reject eveiy thing which the zeal of 
an advocate may have introduced and form your 
definitive decision from the dictates of your own 
consciences with the assistance you may receive 
from the Court. 

Gentlemen, Mr. Thomas Day the supposed fa- 
ther of the defendant married bis servant Mary 
Lakin the daughter of Robert Lakin a carpenter 
at Leigh in Staffordshire, a woman who will ap- 
pear from the whole of the evidence to be a per- 
son of an extraordinary character and dispositioai 
Mr. Day had a daughter by her, who died soon 
afiter her birth, and it will appear beyond all ques- 
tion, that Mrs. Day probably to reconcile him to 
the unequal marriage he had contracted, and to 
unite him bv the strong bond of living oflsfHing 
conceived the design in 1774 of imposing upon 
him a suppositious child. — ^With this object in 
view she pretended to be pregnant, and expressed 
a wish to be delivered at her fathers house at 
Leigh in Staffordshire, at the disbince of 90 miles 
from where her husband lived at Womditch nemr 
Kimbolton in this county. 

For this purpose on the 22d' day of Novera- 
e2 
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ber 1774 she set out on this jouniey frora fcerown 
house, travelliDg in a miller's covered cart wbich 
was driven by a servant in the tamiiy (and who is 
still living) as ^ as Anhfoy-de-Ia-Zouch, in the 
coun^ of Leicester, from whence the servimt re<- 
turned, leaving his mistress to pursue her way 'to 
her fether's house ; and as she returned to bcf 
faushand on the 2nd March following with a child 
(the present defendant) then about six weeks old, 
she must have been above six months gone with 
child when she went away, and consequently her 
pr^fnancy could not but have been obviously vir 
sible as well as openly avowed, and her purpose 
equally so, to be delivered where her parents 
lived ; but no such clear evidence will 1 am pfir- 
suaded be brought before you even in the fertili^ 
of deception which has already distinguished this 
most disgraceful fraud. — So finr indeed from that 
being her actual condition it will appear diat on 
the 5th November, being a very ^ort time before 
her arrival at Leigh, a young woman (Elizabeth 
Rawlins) who will be called before you a» a wit- 
ness, had been brought to bed of a bastard child 
by Samuel Lakin the brother of Mrs. Day. — ^You 
may at present perhaps be disposed to wonder 
what this bastard child of Elizabeth Rawlins can 
have to do with the pregnancy or nonpr^^aocy 
of Mrs. Day; but you will, wonder no loiter 
M'hen you are told and when it shall be proved in- 


omtestibly, that this pregnant lady, not for re- 
moved as must be contended from her own deli- 
very, had no sooner arrived at her father's resi- 
dence, than aSter repeated solicitations and reiii- 
sals, she at length prevailed upon the mother to 
give np to her the infant, which she actoally 
ckkathed with the linen she had brought with ho* 
as for her own. — After having kept this child for 
a week in her (hther'a'house,the mother repenting 
of herunnaturalness demanded its return, which 
Mrs. Day refusing to comply with, an application 
was madetoMr.Jolland the curate of Leigh who 
obtained a warrant against Mrs. Day from a neigh- 
bouring Magistrate, under which the redelivery 
to ihe mother -was with the greatest reluctence 
enforced, and not without her attempt to strip the 
child at that incl^nent season even in the magis- 
trate's house ; and it will further appear by the 
testimony of her own brother, that to induce Eli- 
zabeth Rawlins to give up her io&nt, she toM 
her she would be her husband's heir, as she should 
carry it home with her as her own, and I shall 
jHOve-by a woman in terms too indelicate for 
statement and unnecessary to be stated that Mrs. 
Day from circumsbmces which may be easily an- 
ticipated could not at that period have been with 
child. 

It will appear iba,t about a week aflerwards, 
viz. towards ttie end of January Mrs. Day left her 
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fiitfaer's house in search of another child, a truth 
in pari admitted on hoth sides, as upon the former 
trial it was not even pretended in consequence of 
this disappointment that she had beien delivered at 
Leigh. — ^These facts will be established beyond 
dl controversy, and as they occur the earliest in 
the shocking history of this palpable imposition 
it miay be fit to pause a nioment, and to consider 
whether they faAl in most naturally with what we 
assert, and shall prove to have been the sequel, 
viz; the more successful procurement of the child 
of another woman, or with the actual delivery of 
Mrs. Day hersielf of the defendant in this cause.-^ 
In this first stage of the proof,- we find this 
woman who had been raised to the station of a 
gentlewomati with all the comforts belonging to 
it in her husband^s house, wherie she had been 
safely and comfortably delivered before, yet unac- 
countably seized ^ith the sudden desire of being 
delivered at the house of her father, liiough at the 
distance of 90 miles, exposing herself to the in- 
convenience of travelling even on the approach of 
winter in ai common cart, — On her arrival at her 
fether's, instead of anxiously awaiting the period 
of her own delivery which was to give an heir to 
her husband^s family, we find her taking from a 
woman a mere stranger to her, the bastard of her 
blather, and doathing it with the very apparel 
which sl^ had t»rought with her for the covering 
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and d ruamcpt of her own, and not merely doing 
this, with the mother's consent, but in defiance of 
the natural feelings of the parent who reclaimed 
it, and we find her even resisting the magistracy 
of the country to preserve this stranger^s issue 
then only a few weeks old. — Might I not even 
here ask any man whose reason is not disordered, 
whether if these facts exist and can be established 
beyond all controversy, they are possibly cansis* 
tent with the conduct of a woman big with child 
by her own husband., anxious to give him an heir 
of her own hody^ and who had left her own house 
with childbed linen for her own expected oflE- 
spring, — The mind of such a woman must have 
been wholly absorbed with her situation, and no 
woman of common sense could have thought of 
incumbering herself with the child oFanother, at 
isuch a critical period ; putting out of the question 
for the present, the fraudulent purpose for taking 
it which she acknowledgied. 

Let us now apply the same facts to Mrs, Day 
in her situation, as I have asserted it to have been 
and in whichshewasundoubtedly placed.— Hav- 
ing left her husband's house pretending to be far 
gone vritili child by him, and with a resohition of 
imposing one upon him on her return, her con- 
fluct is quite natural and consistent. — We find 
her meditating a journey on no other principle 
accountable, ^md the first act she does falls in 
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equally with her purpose. — ^The woman she se- 
lected to give up her child, being connected with 
her brother, made her a probably safe instrument 
for such a secret fraud, and the scene was well laid 
at her father^s residence, interested to advance his 
daughter, in the husband^s affections, and his 
house being at a distance besides from all proba- 
ble information or inquiry, and the brother him- 
self being an interested party by his deliverance 
from the burthen of his offence and the unexpect- 
ed advancement of his child. — Nothing indeed but 
nature herself in the repentance of the mother, 
could have defeated and exposed such a well con- 
trived project. 

But if this transaction is so striking and con- 
clusive even when taken by itself ^ it must be forti- 
fied beyond all cavil by her subsequent conduct ; 
because we shall see her when thus disappointed, 
immediately pureuing the same course ; endea- 
vouring to procure another child, and persevering 
amidst repeated dsappointments, till she succeed- 
ed at last in the person of the defendant whose 
title we contest.— We shall find every stage and 
step of her future progress marked with the same 
obvious design, utterly inconsistent with her own 
pregnancy, and even avowing (as she was driven 
to do) in the hope of successful secrecy amongst 
obscure persons in populous and distant cities^ 
the disgraceful object she bad in view* 
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Ib tbe latter end of January, when this first 
scheme had miscarried by the child of Elizabeth 
Rawlins being reclaimed in the manner I have 
just stated to you, and there being iio • chance of 
obtaining another where her conduct had been so 
notorious, we shall find her in the deliberate pur- 
suit of the same purpose applying to a woman 
now attending as a witness, and who was brought 
by her to tbe Assizes at the former trial, but who 
refusing to be an instrument in the conspiracy 
then on foot, was not examined, but was kept in 
custody by her till the cause was over, to pre- 
vent her being examined on the other side ; apd 
you will presently see how impossible it then 
was on that account to unravel the fraud which 
I am now about to lay before you. 

It will appear that in the end of January 1775 
Mrs. Day set out from Leigh upon her father^s 
horse, and if the case of the defendant be true and 
he was actually bom of the body of Mrs. Day, 
she must have been about eight months gone 
with child at this period, yet ho such condition 
was visible to any one, either on her journey from 
home, or during her stay at Leigh ; and it was 
difficult to account for a woman so far advanced 
in her pregnancy and who had left her husband^s 
house to be delivered at her father^s at 90 miles 
distance, yet leaving that place before the object 
was accomplished. — ^The case of the defendant is 
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that Mrs. Day was delivered of him on that jour- 
ney at Broseley in Staffordshire on the 18th Ja- 
nuary. — ^The case of the plaintiff is that he was 
obtained by her from his mother, and imposed 
upon her husband as her own ; and indepently 
of our positive evidence w/Uch will bear down all 
opposition^ it will be your office to investigate the 
comparative probabilities between them, and to 
enable you to do so I shall trace her from step to 
step, and shall shew you that no one of her acts 
was possibly consistent with the condition of a 
married woman pregnant by her husband, but 
uniformly so if she was persevering in the same 
pursuit, which in the manner you have heard had 
been disappointed. 

It will appear then that "Mrs. Day having left 
her father's house, came to the house of John 
Harris of Bloxwich in the early part of February 
1776 — ^this man who attends as a witness is a 
smair innkeeper in that village, a few miles from 
Stafford. — She wore a white riding habit, with a 
black hat and feather, a dress material to be at- 
tended to, because she will be described by it and 
identified from her leaving home until her return 
to it. — ^In consequence of this application Mrs. 
Harris the wife of this John Harris who also at- 
tends as a witness, and who was locked up by 
Mrs. Day at the Assizes in 1784 during the for- 
mer trials carried her to the house of Sarah Hoi- ^ 
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lander who had lain in of a bfiidtard child only 
two days before, but the mother refused to part 
with it. — This fact will not only be proved by 
Mrs* Harris, corroborated by circumstances which 
can leave no doubt on the minds of reasonable 
men, but will ble confirmed by John Harris her 
husband.-^It will further be established by flie 
testimony of Thomas Hollander of WalsalK 
Woodside, the brother of this Sarah Hollander ; 
that his sister was delivered oh Friday the 
10th of February, a memorandum of which is in 
his bible, and the register of the child^s bap- 
^tisin will also prove it, and Sarah Hollander her- 
self noU^ the wife of Thomas Smith of Bloxwicb, 
will prove her own delivery, and that on*a Sunday, 
being two days afterwards, which brings it to the 
12th February, a strange lady who said she ^came 
by the recommendation of Mrs. Hairis applied to 
her for her child, offered her money, and said it 
would be for its advantage. — On the refusal of 
this poor woman to give up her infant, Mrs. 
Harris on that very same day^ carried her to ano* 
ther woman (Mary Smith of Walsall) attending 
also as a witness who had recently been delivered, 
but who refusied the offers made to her. — This 
most important fact (if indeed any further facts 
can be said to be important or necessary) will be 
proved by Mary Rowe herself, who Ivill sw^ar 
diat she was deliva*ed of the child which she had 
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by her husband before marriage, on Sunday the 
6th February 1775. — The date is material be- 
cause she will say that on the day week after her 
delivery, which brings it to the same Sunday the 
12th, a lady and a woman accompanying her, 
made the same proposal to her ; that the lady had 
on a white riding habit with a black hat and fea- 
ther ; that on her refusing to part with her infiamt, 
she went away, but Mrs. Harris will tell you that ^ 
Mrs. Day after leaving her a day or two in pursuit 
of better fortune in some other place, returned on 
the 18th of February, when she made a second un- 
successful application to Mary Rowe to part with 
the same child, which will be sworn to by both 
those witnesses ; and I shall freely consent to a 
verdict for the defendant if their positive oaths be 
not supported by a number of circumstances, 
such as no ingenuity could contrive or wickedness 
combine for imposition ; and let me pray you al- 
ways to keep in mind tliat this is the true criterion 
hy which truth is best to be distinguished from 
falsehood when witnesses are opposed to one 
another. 

In consequence of these repeated disappoint- 
ments, it will appear by Mrs. Harris's further evi- 
dence, that Mrs. Day having thus returned to her 
on the 18th of February, they set out together onl 
Monday the 20th for Wolverhampton. — Before 
they set out she gave a guinea for her past csat 
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GentlemeD, arises that extraordinary concurrence 
of unexpected and indisputable circumstancesy 
which I could not help saying at the moment ap^ 
peared like predestination itself, as it will be 
proved that on Wednesday the 22d, two days be- 
fore the time fixed for Mrs. Harris's bringing the 
child back to Mrs. Day at Litchfield, Mary Ward 
like the other naturally repentant mothers, stung 
with parental feelings so wisely and benevolently 
planted in us, came to the house of Mrs. Harris 
with a constable and carried away her child. — 
The infant in question was the child of Mary 
Handley of Wolverhampton, now the wife of John 
Ward of Walsall, who is still living, who attmds 
as a witness, and whose evidence of this trandac* 
tion will not be unsupported. — She will say that 
she was delivered of a male bastard after Christ- 
mas 1774, that the child was baptized at the Old 
Church Wolverhampton — ^that when the child 
was above a month old the governor of the work- 
house carried her to a lady at the White Rose ; 
that she wore a riding habit and black hat and 
feather as before described, and describing accu* 
rately also the dress of Mrs. Harris : that she 
asked for the child to be heir to an estate, and 
promised her a servant^s place in the neighbour- 
hood if she kept the matter secret, and that she 
gave up the child to her; but that repenting what 
she had done, she applied to John Dace at W<)^ 
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yel*hamptOD market for assistance to redaim it ; 
that he advised her to apply for a warrant at the 
police office, which she accordingly procured from 
Mr. Marsh, a justice of the peace at Wolverhamp- 
ton, since dead, and took to one Orton a constable, 
who is also dead, but upon search made amongst 
his papers, the warrant dated the 22c/ of February ^ 
(the very day in question) was fortunately fmmd^ 
and the hand-writing of the magistrate can be 
established.' — Mrs. Handley, now Ward^ will fur- 
ther prove that having obtained the warrant, they 
went with it to the constable of Bloxwich, accom- 
panied by John Dace and his wife^ carried it to 
John Harris's public house on the heath, the hus- 
band of Mi's. Harris, and took away the child, car- 
rying it to Dace's house for that night, and after-* 
wards home to Wolverhampton.— -Mrs. Harris will 
also positively swear to this transaction, and to ren- 
der her testimony quite invulnerable^ Mrs* Ward, 
who was an entire stranger to her, and who could 
not therefore be engaged with her in any fraudu- 
lent purpose (which indeed by her act she had de* 
feated), will in every particular confirm it. 

Mrs. Ward's child being thus reclaimed by 
the repentant mother on Wednesday the 22nd 
of February in Mrs. Day's absence, Mrs. Harris 
went to meet her at Lichfield on Friday the 24th 
of February in pursuance of her appointment, 
when she told her of the loss of the child, but 
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that ber husband had heard of anothtf .at Bir- 
raingfaam. — In consequence of this information 
it will be proved tfaatMrs. Day, the morning fol- 
lowing, viz. Saturday the 25th of February, went 
back to Bloxwich, and sent John Harris at four 
in tiie morning of Sunday the 26th of Febniaiy, 
desiring him to bring Anne Stokes and her child 
whom he had heard of, to meet her at the sign of 
the Horns, at Queslett, a Tillage about five miles 
ficom Bloxwich, and the same distance from Bir- 
mingham. 

For this purpose, on tiiat Sunday morning,' 
Shrove Sunday, John Harris went to Birming- 
ham, Mrs. Harris not accompanying them, and 
brought over Anne Osborne with her child (the 
PRESENT dependant) to the Horns, at Queslett, 
where Mrs. Day and Harris's daughter (now Brad- 
bury) met them : Mrs. Harris never seeing Mrs. 
Day again until at the Assizes in 1784, when she 
was brought by her as a witness, but confined and 
concealed until the trial was over : and it will be 
for you to say, if Mrs. Harris's evidence .be only 
an invention, how or why she was thus dealt with 
in the manner I have more than once described. 

It will be further proved that Anne Osborne 
having brought over her child to the Horns at 
Queslett, she delivered it a little way from this inn 
tftaladyin a white riding ^bit, who took it upon' 
h«r horse, John Harris atteodix^ ho- on foot,' 
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the same plaintiff, which makes it equal in. point 
of law, and we shall see therefore whether the de- 
fendant's counsel will venture to read in support 
of his title, the strange, unaccountable, impossible 
history she then gave of his delivery, and which 
she only successftilly gave because the damning 
proof against it which I have already stated to 
you was kept back by Mrs. Harris being shut up. 
She swore that she left her father's house undeli- 
vered because of a quarrel which never existed, 
which she never attempted even to prove, and 
which indeed was decisively disproved by her 
mother's accompanying her homewards from 
Leigh towards her husband's house. — She further 
swore, that having left her father's house on this 
false and fabricated account, she went to a person 
of the name of Beach and desired his niece, whose 
name was then Waller, but afterwards Rutter, to 
meet her at Stafford, that she accordingly went 
there where she met with this woman and was 
delivered of the child in question, at Brosely in 
Shropshire, 40 miles from Leigh. — That die re- 
mained there about five weeks, which brings it 
to the 20th February, the very period I have al- 
ready brought before you, from which she was 
no doubt afraid to depart, for fear of being crossed 
by the evidence she had too successfully endea- 
voured to suppress. — She swore further that this 
Rutter attended her to Wolverhampton ; that she 
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palrted with her there on her return to her fether^s 
it Leigh, bringing her liiother back with hier to 
Litchfield to the house of Mrs. Woolley where she 
teft her mother, goitig it seems herself to fetch 
her child which she had left in the interval witli 
a man she could not name, nor the house neither, 
ihd she concluded this inct-fedible stdi-y by swear- 
ing that upon her return to her motheir at Wodl- 
ley'is she set off fdr Atherston, 

Pfbthing therefore can be more manifest, 
that eireri when she ivas mistress of the field hf 
the artful feujifiressibnof evidefitre which the plirin- 
tifl^s unfortiinatei lather had at that time no clue* 
to aiTite at the kndwledge of, yet She evin theH 
durst ncrt depart fronht the very isiceiie hor ff^ortf 
fltfe JieHods when the fraud was hatched aiitt «c- 
dompli^faed. — It is trtife that she Wq& at LcfigH at 
flit time she swdre to^ hut ntii there toith any child 
iktiugh ttftef the peribd of hter prettnded deliverjf 
dt Bfoseiet/, and 1 shall trace hfer fnjm Ady to day,- 
arid frottl step to Stepf, and pro^fe ^ I have already 
jjttatfed feai she did itideed go over to Litchfield ai 
fee iiihk shfe spoke of, becaiise she went there tti 
itteti Mi^. Harris.— M is true atlso that sfie sl^pt 
tine iiij^hi stt Woolley ^s, going i^way again on the' 
Sktvtr^dy, and cOiiiitig heick accompanied by her 
tiAotht r^ but Wcfdley formerly swore and will s wedr 
a^n toyflay, that dhe took her riiothet- aWay wttfr 
Uvi ftot i^iii^ «TV61-d tif kfei^havifi^ ittitad, tfntit 
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it was delivered to her by Harris, when she set ofT 
ID a post-chaise as I have already stated towards 
Atherstone. 

Gentlemeii, it is here fit we should pause ^;ain 
a little, to consider whether this evidence of Mrs. 
Day on the former trial, if it ^all be brought be- 
fore you again by the defendant's counsel, which 
] admit their right to read in his defence, can in 
the nature of things be true, unless the whole 
body of the proof to the contrary as, I have stated 
it to you, is mere invention and never in any part 
of it existed in fact — a thing impossible to believe, 
because the proof is not the bold swearing of any 
witness or witnesses to one conclusive &ct, but 
the combination of many circumstances apparently 
insignificant to those who attest them, being to be 
carried on before they become important, by others 
strangers to the persons whose testimony laid the 
foundation of the proof— yet if the factsi have stated 
existed, how is it possible to believe Mrs. Day's 
Btory? — If she was actually pregnant as she swore 
to, and nearly approaching her delivery, how is 
it possible to reconcile her taking Uie child of 
Elizabeth Rawlins, and upon losing it the*child 
of Sarah Hollander, and how can you go on to 
reconcile her desiring Harris to meet her with the 
child obtained at Wolverhampton, and on losing 
that also, persevering in the same course till she 
obtained the defendant from Birmingham^ vhcMU 
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she carried home as her own. — ^The answer to 
these facts may be easily anticipated, there being 
no other possible course but to deny the truth of . 
them — Yet I must again repeat, it is almost im- 
possible to believe them to be false and mere in- 
ventfons for the purpose of this cause, because the 
proof is not the bold swearing of one or more 
witnesses to a fact conclusive if believed, but is as 
I have said already and must constantly remind 
you of, however tiresome both to you and to 
myself, a combination of many small circum- 
stances apparently insignificant to those who attest 
them, bec6mingonly important and in the end 
conclusive, by the oathsof other witnesses, strangers 
to the persons who began the proof. 

This is precisely the case before you. — ^The 
witnesses 1 shall call were strangers to each other 
— ^They cannot be mistaken as to the facts they ^ 
will swear to — ^They can have no interest in falsi- 
fying, and the matter which each of them speaks 
to is so smaU in itself (amounting to nothing till 
carried on by utter strangers both to the beginning 
and conclusion of the proof) that its truth becomes 
absolutely inassailable, and if true, must be ad- 
mitted to be absolutely destructive of the actual 
delivery set up. 

Gentlemen, in the celebrated Douglas cause, 
one of the ^eatest upon record from the exalted 
tank and great estates of the parties, the length 


f(f the proceedings; 904 the bigfa tribunal before 
which it was at l£(st brought, to- judg^^pt, there 
^va^ DO such evidence to disturh the filiation ^t laat 
supcesafully established ; ib&re y/as no proof fb^t 
lady Jane Douglas like Mrs. Day h^d solipit^ 
pei;sQnally the children of other women at the vei^ 
period when her own pregnancy w^s to be estftT 
l^ished; ifttierehad, this interesting trial instep 
flf occupying evep y^x^ ifl the Conrts of Justice 
^ddiyiding for a, season X\k. public opinion eq¥kl 
iiftf have lasted half a day — Such ^ case a^ \ have - 
i^t^ 1 may safely a$rm was never h^ard of b&r 
fore, npr perhaps will ever occur ^gain— rWho 
indeed could ever have imagined that such a 
fraud after detection would have presepted ijtBelf 
for judgment; fpr >vhat pregnant womap e^ei* 
hcfwc; went aboiut frpw village to village, U* pick 
up ^e ehildireu of other women from their reluo- 
tant parents, and per^veced till sfa,e hgvA pre- 

G^ntl^peQ, I im vow arrived a( a great fasr 
^Hre W tb^s caH^viz« how Ihitt conspiracy ^as 
4etiect«i], fln4bAv;«yenalterit£^detectionthe<V 
fewA^Pl. ha* continued ^ Ifwg i», the possessian of 
ttiift estate. 

When Mrs. Day returned to, he? hwWpd^ 
j^mwe ofttfee ^ Mw?l* 179^, briftgi^g % child 
iSitfe,^er.«/f i(iW<;b,9li».hRdn<*b!«i».d¥J^ 4t 


ted been the only object of her leaving: l>cr botm 
to such a distance, and not bringing with ber my 
proofs of her delivery, it is not surprising that it 
gave rise to question and suspicion ; Mr, Day the 
husband, it is believed, made no secret of his 
doubts, and shewed them manifestly in his emu' 
duet; because though this child was afterwards 
made the object of his Will as hr as his proper^ 
was at his disposal, yet he was so &r from being 
treated with that more than common affection so 
natural to a father under such circumstances OD 
the birth of an only son, that he was put out to 
iiurse the year afterwards — kept at sbool without 
retivoing home at the uwal seasons of recess and 
was described by Mr. Day's Will in these remark- 
able word^^MY ftON Thomas Day who noWi 

ANP SOME TIME PAST HATH BEEW A BOARDBR 

WITH Thomas Beaumont of Biogleswai», 
BUTCHER, and he was siao in possession by- WiM 
of another estate, bis tiile to which we do not nor 
cannot seek to disturb. 

GeuUemen, oa the former trial in 1784 wfaeft 
^ plaintiff's tatber contended for this estate Ui 
case was very different ; he proved indeed Wnk 
Day's j(M]mey to her father ; her remainii^ tb«« 
three months without visible signs of jaegauReyt 
her takiog the bastard chiid of her brother— ^er 
beiag at Litchfield iathe ^id of February without 
Miy dtild' at fdl, vat seseral other fApmg oimufifr 




72 

stances ; but Mrs. Harris whose testimony will now 
forai so large and convincing ^. part of the evidence 
was at that time at the very Assizes at Huntingdon 
shut up whilst the cause was trying there, brought 
there by Mrs. Day herself, but who dui-st not ex- 
. amine her, she having declared that in Court she 
must speak the truth, which would have destroyed 
the (jonspiracy by which this pretended birth was 
to be supported, and for the same reason, it wad 
impossible to give evidence of the different chil- 
dren which Mrs. Day had procured and most espe- 
cially that of Anne Osborne whose existence was 
unknown to us till divulged hy Mrs. Harris sub^ 
sequent to the former trial. --^The evidence there- 
fore for the plaintiff was then too weak to stand 
upon against the positive testimony of Mrs. Day 
when we were without the means which we posess 
now of detecting and exposing its falsehood ; more 
especially when she was supported by perjured 
witnesses, whose perjuries we can now overthrow. 
— I have already stated to you and you no doubt 
h^T in remembrance her extraordinary testi- 
^ojiy-rr-That she went with her mother to her 
cousin Woolley ^s, that she did not find the wopian 
iphe expected, and went tlierefore upon the road 
to meet her, and that her mother and herself went 
wiih the child to Atherstone and returned home 
the next day— ^he fixed the time of his birth to 
IfQ in Jimuaiy^ she admitted thi^t she did not eyea 
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know the name of the place near Litchfield wher^ 
she left her child, that she left it because she was 
tired, and yet went back again to her mother^s at 
Leigh — ^That she was at Woolley^s but never told 
him of her having a child, and Woolley himself 
then swore as he can prove to-day, which identi- 
fies Mrs. Day beyond all question, her having been 
at Litchfield at the time sworn to by Harris, and 
in the very dress as described by all the witnesses. 
— ^To prevent contradiction she artfully laid the 
scene both as to place and time to correspond as 
near as possible with the real fact, making the per- 
jury to consist in the pretended delivery at Brosely 
and in the circumstances which led her at that 
particular time into that part of the country wAicA 
«Ae did not think it safe to contradict — But this 
strange testimony however improbable was then 
by perjury confirmed, her actual delivery being 
established by the two women Rutter and Comes 
whose manifestly false testimonies are now utterly 
at an end. 

Gentlemen, it is a maxim almost as old as 
the world and confirmed by the concurring expe- 
rience of all ages and nations, that falsehood is 
temporary f but that truth is immortal. — ^The more 
what is false is investigated the more its hollownesi^ 
and rottenness are exposed, whilst every asi^ult 
upon truth only tends to its establishment and 
illustration;— There is another fate which happily 
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^U^nis all conspiracieB, viz. If once 9 clqe to it 
hpvei^r slight ia obtaJQed, i^e whole jfibyrintfa 
jp poon laid open aod the felsehood periBh^ ; but 
wbf D oil the contrary an opening is rnade to truth, 
by the discovery of what obscured its lustre, it 
becomes brighter 9t every step til) it f nds in 4 fvU 
blu^e of certainty and c«nvictiQn. 

Xhis was illustrated in the in^filance before you, 
-^rrV^ soon after the trial Butler and Comes wb9 
b«d sworn to the &lse delivery of Mrs, Day at 
Srosely went voluntarily to Mr. Horwoqd the stew- 
f^d of Lord Stafford at Trenthapi which is near the 
Staffordshire patterieswh«re they lived, confeased 
the falsehood of their lee^mon^j. and what proveii 
inost decisively the truth of th* evideace I have 
ppened, they said that they did not know whos« 
duLd it was, but that a woman of the name of 
Harris at Bloxwich was acquainted with the whole 
transaction ; That Mrs. Pay had brought her to 
the Assizes to confirm what they had sworn Ui«re, 
but that having declared she would speak the truth, 
sjlie had been kept locked up at Huntingdon till 
the trial and Assizes were at an e^d- — On this in- 
formation Mr. Horwood whose utuatiiou wt(a per- 
fectly disinterested and indep^eol, asd whose 
character was never quesition^d, wrote to Mp. 
Willingtou the 1^ Plaintiff's Etttomey and nQW 
the attorney in this c^use, who^ was vifie a^d pro- 
d«ut in taking Mr- Herwoiod wi^ him wkmn 4mw 
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tmo wsm^ were brouglit|iefare a ixKtguitr^ an4 
es^afoiped as to the facts I have sitate^— rund Mrs, 
H^i^ also who after relatii^g the facts as I have 
j(9ftate4 them to you said th^t ^fter parting from 
JV^rs. Pay she ^ad never se,^n or heard of her again 
till the year %7Mj when s|ie s^nt for l^er t<> meet 
ber and to bring hpr husb^pd along witl^ her, as 
Af r. Day was going to law |br the estate ; that she 
sept for her again to Hanley Green where she 
saw for the first time ^he two wom^n Ri^tter and 
Cornes, and tl^at it wa3 tfien piroposed that they 
sjl^ould all tbre^ swear to the delivery of this ve?y 
child at ^Iq^wich in ber busband^s bouse^ an4 
that it was only ^pat^ her refusal that tb^ seco^ 
plan a^ sworQ to upon tb^ former trial was. adopted ; 
fhe a4ded tbal ^kft ^^e^ witb Mrs, flay tb^re, 
i^nd slept; witJ;^ b^r ; ^bg^ sb^ urged h^r repeatedly 
not to depr^^ 4ie cbild of bis es^te, but baying 
|!^olved ^o spe^Jk tii/& bFuti^ up^ ber oatb? ^ was 
i^t ex^ned pn the tri^L 

, Gt^nti^m^) w^ hav^ jfpi 9^ive4 ^t tb? know^ 
kdg^ oi^ tbep^ &ct^ so abspjptely conclijis^ve in the 
c^se befoi^^ yop by any ijn^ans that arj^ open t^ 
the sm9)l^ suspicio^.-rThe cpnfessipim of f|b«! 
^o falfii^ wiitnes^es. w^e not made throngb any 
enquiries Qr^dver^semeptf^ti or by tbe a^tivUy ^ 
any agent of ours, but were purely voluntary froa^ 
<ibe f Qn^^ovfsness of iiypj^i^e, and were made 
W^9V^ 9Wr PBiyitj qp toawlejjgp tfi Afe. Her- 
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wood who managpes estates for Lord Stafford of 
nbove 20,000/. a year, and who has no kind of 
interest nor apy manner of connexion with any 
of the parties in this cause. — Mr. Horwood upon 
this information ) gave notice (as it was his duty to 
do) to Mr. Willington, who immediately pursued 
the investigation which constitutes the whole body 
of the evidence as it will be laid before you. — It 
was only by this clue to the transaction that he 
found Anne Stokes had been deflivered in the 
workhouse at Birmingham of a child which she 
swore to Charles Button— -that she received the 
workhouse pay six or seven weeks after she had 
given it up, a fact as notorious in the parish at 
Birmingham as that you are the children of your 
parents yourselves. — She will swear positively that 
fron^ the time of parting with him at Queslett till 
the year 1785, a year after the last trial ,^ she had 
never known whether he was dead or living, as 
Mrs. Day had promised she should hear from 
her, but that she must not come into the neigh- 
bourhood where she lived. — ^The evidence of this 
woman becomes the stronger from the reluctance 
she expressed to be examined, as it went to disin- 
herit her own sou. — A stranger who had been 
acquainted with the same fact would have felt no 
reluctance whatsoever. 

Mr. Willington will of course be examined ; 
I ajidi told he is a gentleman much respected, atid 
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he can have no other possible interest that can 
apply to a professional man of established charac- 
ter^ but to do his professional duty, and I believe 
Mr. Day to be a. person quite incapable of sup- 
planting another by testimony which he doubted 
the truth of, much less which he believed to be 
false. — Indeed if I could myself be brought to sus- 
pect from any part of the case, that a conspiracy 
on the part of the plaintiff could prqbably (or I 
might almost say by any possibility) exist, I should 
feel the utmost reluctance in maintaining the pro- 
fessional duty which I am now bound by law to 
perform, as I really feel for the defendant more 
than I can express ; but if I thus feel for Aim,. what 
must have been the feelings of the mother who 
bore him. — No wonder then that she was back- 
ward at first to impeach his inheritance, but she 
afterwards went to Mrs. Day then living near 
Trentham, whom she soon recollected and who 
recollecting her, informed her that her child was 
well and promised that it should be protected ; 
but all this was an impenetrable secret to my 
client, till the discovery took place by the confes- 
sion to Mr. Horwood, and you may now be dis- 
posed to ask why such a discovery was not imme- 
jdiately availed of by another ejectment being 
brought. 

Gentlemen, it happened most unfortunately 
that Mr. Day the plaintiff's father, from the vast 
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ekpetmi of collectittg aiid brihgihg fbrward a Hi^ 
t)f cif^eurngkntial eVidfenfce, siunk Under thfe setere 
{irtesiire of the undUcces^uI trial, and wad dbliged 
from ihsolvehcy to compduiid with his creditors ; 
diid frdm the GLOitidud uidCERTAiNXY op xni: 
LAW, a term of reproach iti the mouths of iho^fe 
ti^hoarenot lawyers, which I am sorry so far to 
fconfirm who am a lawyei^ m j^self, as to admit that 
it i^ no light mattei* to commence a complicate 
law stiit^ abdt^all when it had bcffore been unsiit- 
cessful. — His son, however, whom I now repre* 
seiit, netfer lost sight of his inheritance, but by a 
lite of economy and prudent exertions has beeh 
enabled at last to claim it at your hands under the 
pressure of yotir Oaths, because I ask a vefdiet 
under the pressure of evidence which cannot but 
bind you taproiwunce it ; by evidence totally dif- 
ferent Irorii (hat by which the defendant prevailed 
formerly .-^Two fallse witness indeed swore po- 
sitively to d rfelitery*, but besides that their teStl- 
moiiy waii supported by no cit'cumfslanccf&, arid 
was in ttfe very teeth of mainy that even &en con- 
froflted them, their suteeqtieut confession of ^uih 
has completely otertTirOi^n the perjury whicifi theii 
prevailed ag^nfst the truth. — To bolster up thfe 
falsehood, they ^Itefed «i nofidwife \*'ho #as deiid, 
but though a midwife may die, there are al#aljrs 
Other circumstances attendant uf|!)onaii^^«/ delivery 
to Supply suteh 2L rfefeet.^On <h* oitoei^ hfiWd (hfe 
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evidence which I shall bring befote yott^ ii» off a 
totiilly distinct character, and is a combinfttidn t^ 
all those facts which were wanting on the otbef 
side ; and which must for ever be ufonting whevt 
there is no reality to support them. 

No building can exiidt without an architect ta 
construct it, and I wish whoever built the one 
which now contains us had built it a littler UrgBti 
as we are almost consumed with heat } yet would 
you not be startled with this proposition, if to dcM 
fend the builder against the defect t were to main-* 
taili that this room was not built at all, but that 
there was a conspiracy amongst the bricks to come 
together t6 imprison us: yet ridiculous as this a^ 
sertiovi may seem to be, it is not more indpossibte 
than that such a coincidence of circumstances fron» 
the mocrths of strangers to each othar, should build 
up the fabric of te^itnony which I ha^e stated^-^ 
Nothing is so easy as to swear point blank to ft 
delivery or to any other fact ptrt out of the 
reach of detection, but no art can piece to- 
gether so many facts, the removal of any one of 
which would destroy the whole, and such a de- 
struction generally awaits the fabrications of false- 
hood, whilst the natural coincidences of truth in 
proportion as they are assaulted are invulnerably 
confirmed.: — ^These are important topics, Gentle- 
men, for your most serious attention ; on the basis 
of them, your character, your properties, and even 
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your lives, entirely and absolutely rest, since they 
illustrate and support the true principles of tes^ 
tiniony and establish the foundations of judicial 
conviction in the only satisfactory manner which 
in cases of doubt and difficulty the human mind 
can see and hold fast by the truth. 

It is not necessary at this period of the causey 
that I should ask your attention any longer. — I 
promise you that I will faithfully attend to the evi- 
dence as it is given — I can have nothing to remark 
upon it, until it shall rec<ei ve some kind of answer 
— ^When that answer is before you I shall have the 
honor of addressing you again — And if what I 
shall then offer in support of the plaintiff ^s title 
shall not be confirmed by your own consciences 
and understandings, it will be your duty to dis- 
charge from your minds all that has been over- 
charged in my discoui'se, and to think and act for 
yourselves, with the assistance you may receive 
Irom tbe Court. 
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Mr* Partridge — Old Mr, Day was admitted 
upon the same services, and it appears that old 
Mr, Day surrendered to the use of his will. 

William Crowger sworn. 

Mr. Partridge— Q. Will you attend to me t 
—Did you know old Mr. Day of Spaldwick ? 

A. Old Mr. Day, or the late Mr. Day ? Do 
you mean the old gentleman of all ? 

Q. Yes, did you knbw him ? 

A. Yes, sir. 

Q. Did you know the late Mn Thomas Day > 

A. Yes, sir, very well. 

Q. Did you know his wife ? 

A. Yes, sir. 

Q. Was you in their service ? 

A. No, sir, I never was in their service ; I 
worked for them. 

Q. Did you ever accompany Mrs^ Day from 
Womditch to any other place ? 

A. Yes I did, sir. 

Q. In what year was it ? 

A. Twenty-two years ago. 

Q. In what month was it ? 

A. In November, sir. 

Q. Do you remember the day of the mouth f 

A. The twenty-second, sir. 

Q. jdrthere any circumstance from which jrou 
ciHi fix it ? 
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A: I can fell you, because there was a fair, 
and there was a neighbour in our neighbour^ 
hood that passed me as I was going. 

Q. On the day you set off with Mrs. Day ? 

A. Yes, sir ; from her own house. 

Q/ In what carriage ? 

A. We went in a little tilted cart belon^ng 
to Mr. Palmer that lived at the mill. 

Q. How far did you go that day > 
A. We went to a place called Glem, between 
Harborough and Leicester. 

CouRT^ — Q. How far is that from home > 

A. It is nearly upon forty miles. 

Mr. Partridge — Q. The next day how far 
did you go ? 

A. We went to Ashby-de-la-Zouch. 

Q. Did you carry Mrs. Day any further ? 

A. No, sir ; I set her down Uiere. 

Q. Where did you set her down ? 

A. 1 set her down at the Catherine Wheel, an 
inn kept by a relation of hers. 

Q. Do you know to what place she proposed 
to go ? 

A. No, sir, I don^t. 

Q. You don't know ? 

A. She meant to go, I suppose, to where her 
mother Hved . 

Q. In what dress was Mrs. Iky when you 
drove her? 

g2 
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A. She ivas dressed in a riding habit of a 
fightidh colour. 

Q. Do you recollect the colour of her hat ? 

A. I cannot, particularly say. 

Q. Do you recollect the colour of her feather ? 

A. A black feather. 

Q. Did you see Mrs. Day from that timey or 
when was it you next saw her ? 

A. I cannot say, lam sure; 1 might not see 
her for some sime. . 

Q. Do you know what time she returned ? 

A. No,. 1 do not, sir, only what 1 have been 
told? 

Q. When she went with you those two days* 
journey, did you make any observation upon her 
appearance ? 

A\ No, sir. 

Q. Had she the appearance of a woman with 
child or not ^ 

A* Not to me, sir. 

Q. Did she tell you for what purpose she 
was going fix>m home ? 

A. I don't recollect she mentioned a single 
circumstance. 

Cross-examined by Mr. Sergeant Le Blanc. 

Q. You hardly know how long ago it is, you 
say it is .twenty-two years ? 
A. I know it is. 



J 


85 

Q. That is a long time ago ? 

A. Yes, sir ; I can tell you what I know it 
by, I had a son bom in September, and I went 
in November. 

Q. How came yon to know the day so par' 
ticularly? 

A. Because I travelled two days together 
with her. 

Q. You can remember the colour of her hat ? 

A, I cannot say 1 can recollect the colour of 
her hat. 

Q. When was you desired to remember the 
colour of her feather? 

A. I don't kaovt^ as I ever was, only when J 
was here before. 

Q. I don^t believe, when you wbs here be- 
fore, you said any thing about the hat or feather ; 
4o you mean to say you said a syllable about ih^ 
hat or feather thirteen years ago ? 

A. Do 1 remember as I did, sir ? 

Q. Yes. 

A. No, I don't remember as I did, I gave an 
answer as far as I was asked. 

Mr. Partridge — Q. I will ask you whether 
she returned alone or had any body with her ? 

A. I cannot say because I did not see her. 

Mary Crowger sworn. 

Mr. Plumptreb — Q. I believe you are the 
wife of the last witne^ ? 


A. Yes, sir. 

Q. Did you know the family of the ]ate 
Thomas Day, him and his wife ? 

A. Yes, sir. 

Q. Do you remember when she went into 
Staffordshire some years ago ? 

A. Yes, sir, I do. 

Q. How many years ago is it ? 

A. Twenty-two and past, sir. 

Q. What was her appearance ?- 

A. I cannot say I lived very near her, I lived 
near a mile off. 

Q. Had she any particular appearance? 

A. I cannot say, sir ; I had a child of ray 
own about a month before. 

Q. How longwas it after before she returned ? 

A. She came home on the Shrove Tuesday 
after. 

Q. Did any body come home with her ? 

A. Her mother came home with her. 

Q. Any body else ? 

A. I don^t know ; I was not there wh^i she 
came home. 

Mr, TQOMi.s Brinm^y sworn. 

Mr. Sellon — Q. Where do you Kvc ? 

A. At a place called Leigh. 

Q, Where is that? 

A. In gtaflbrdshire. 

Q. Do you know Mr. liftjn. 
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A. Not DOW. 

Q. Did you know him? 

A. I did know Lakin. 

Q. Did you know Mrs. Day? 

A. YcB, I did. 

Q. Do you remember aeeiDg her iX Ldgh, 
some years ago ? 

A. Yes, sir ; I saw her at the latter end of 
flie year 1774. 

Q. Can you remember the month ? 

A. It was either November or December, be- 
fore Christmas. . 

Q. Can you recollect which with any certainty? 

A It was Tery near Christmas. 

Q. Where did you see her there ? 

A. At my Other's house. 

Q. Did her &ther live there > 

A. He Ured In the parish. 

Q. How often might you see hef there about 
that time ? 

A. I saw her but once ; she sbud all night. 

Q. At your house? 

A. Yes, sir. 

jQ. Do you know how long iAe was at 
Leigh? 

Mr. Seroaant Le BtAS^.— He only saw 
her once; he cannot know how loi^ she was 
there. 

ftfr. Sbllon— Q- You say shfc staid tome 


Q. You don't know yourself when she went 
away? 

A. No, she had got a child with her, and it 
was reported to be taken away hy a warrant, and 
she took herself 'off directly. 

Q. That you know only from report ? 

A. No, sir. 

Cross-«xaiiuned by Mr. Garrow. 

Q. You was examined upon the former trial? 

A. Yes, sir. 

Q- I have a note of wlutt you said then, that 
she might be pregnant, but that you knew 
nothing about it. 

A. I cannot say I said that, I did not believe 
she was with child. 

Q. Since you have been speaking about it, 
you have brought yourself to believe she was not 
^-do you mean to say you had your attention 
drawn to that ? 

4- No, sir. 
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A. About a quarter of a year, to the best of 
my knowledge. 

Q. Did you see her at her first coming? 

A. Yes, sir. 

Q. Did you observe her appearance ? 

Am Yes. 

Q. Did she appear to you to be with child ? 

A. She did not. 

Q. She did not ? 

A. She did not. 

Q. Did you see her more than once after that 
time, till the time of her going away ? 

A. I saw her at most days of her tarrying. 

Q. During any part of that time had she any 
appearance of a woman with child ? 

A. No, sir. 

Q. Did you conceive her yourself to be with 
child ? 

« 

A. No, I did not 

Q. Do you know at what time she left Leigh? 

A. To the best of my knowledge a week be- 
fore Shrovetide. 

Q. Did any body go with her ? 

A. Her mother. 

Q. Do you know whether she took atiy child 
with her when she went with her mother ? 

A. No, she did hot. 

Q. Did you know a perBon tfaefe of the 
name of 


A. Y«. 

Q. You knew her ? 

A, Yes, very well. 

Q. Do you recollect whether she had any 
child about that time ? 

A. She had. 

Q. Whether it was born before Mrs. Day's 
coming to Leigh or after ? 

A. Before. 

Q* Did any thing pass between Mrs. Day 
and Elizabeth Rawlins about the child ? 

A. It did. 

Q. Tell us what Mre- Day did? 

J. She got her child. 

Q. You speak of your own knowledge, do 

you? 

J. Yes, she took the child by my dwelling 

pbce. 

Q. Did you see her take it ? 

J. I saw her take it to her mother's. 

Q. Whose child 1 

A. Betty Rawlins's* 

Q. About what time was that done? how 
long had she been there ? 

J. Not long, to the best of my knowledge i% 
was the latter end of January. 

Q. Do you know how long Ae kept it? 

A. I cannot particularly say. 
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Q. Do you know whether that child was or 
not taken from her ? 

A. It was taken from her. 

Q. By what means ? 

A. She was taken before a magistrate, a jus- 
tice of the peace. 

Q. Was you with her when she was so taken ? 

A. No, not with her. 

Q. Did you ever understand from Mrs. Day 
herself for what purpose it was taken from Eliza- 
beth Rawlins ? 

A. I once heard her say she did not know 
what objection Betty Rawlins had to refuse her 
taking this child. 

Mr. GARROw--*Recollect I diall not object to 
that, but I must state my objection to any act of 
Mrs. Day^s with respect to this child of Rawlins. 
— -I am not objecting to any conversation she had 
with this woman, except such as she had at the 
time she took the child. 

Court — I think it is proper for any explana- 
tion that may be requisite. 

Mr. Partridge— You may say now what 
Mrs. Day mentioned in your hearing respecting 
Elizabeth Rawlins*s child. 

A» She mentioned she did not know why 
Betty Rawlins had objections against her taking 
the child, she would take it and bring it up well 
and make it her heir. 
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Q. Any thing further at that time in your 
hearing? 

A. Not at that time to the best of my know- 
ledge. 

Q. At any other tinte do you remember hear* 
ing her mention what she would do? 

A. No more. 

Q. Do you remember how long she staid at 
Leigh after Betty Rawlins^s child was taken from 
her? 

A. I cannot recollect particularly. 

Q. To the best of your knowledge ? 

A: I cannot say. 

Q. Do you think it was six weeks, or eight, or 
one week after she took the child ? 

A. I think she stopped a good while. 

Q. Do you know to what place she proposed 
to go after she took the child ? 

A. I cannot particularly tell. 

Q. Do you recollect the dress she wore? 

A. Her common dress was cotton — ^I saw her 
in a hat and feather. 

Q. What was the colour of the hat ? 

A. To the best of my knowledge a lead 
colour. 

Cross-examined by Mr. Wilson. 

Q. Mrs. Day was in Staffordshire— do you 
remember the time she came ? 
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A^ The latter end of November. 

Q. She went away, you say, on Shrove Tuegh 
day, the week before ? 

J[. Yes, she positively went away the week 
before Shrove Tuesday. 

Q. You saw her almost every day, you say ? 

A. Almost every day. 

Q. Then she never was away from Leigh all 
the time, fironi the time she first came there till 
the time she went away ? 

A. Not long together, she was not absent in 
the time. 

Q. Had you known Mrs. Day before this ? 

A. No great acquaintance. 

Q. She had not been there a gi-eat while ? 

A. I had not been at Leigh for many years 
before. 

Q. What situation was you in before? 

A. My husband is a bricklayer. 

<J. How Came you to have any acquaintance 
Avith her? 

A. I bought milk at her mother^s- 

Q. Do you mean to say tlmt Mrs. Day, upon 
this little acquaintance, seeing you come there, 
told you that she meant to take Elizabeth Raw- 
lins^s child and make it her heir ? 

A. She did. 

(If Sfae^said so to every body, did she? 

A. She said so to me; t know nodung of oth^ 
people's afiaim* 
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Q. Was any body by ? 

A. There was her mother and her servant. 

Q. And they heard that as well as you^ 

A* Yes, 

Q. Was it her servant, or her mother^s ser- 
vant ? 

^. Iler mother's servant 

Q, What was her name ? 

A. Hannah Statham. 

Q. You was here at the last trial, I believe ? 

^. I am in hopes this is the last. 

Q. What did you say ? 

A. I said I was in hopes this would be the 
last trial. 

Q. You was examined on Ibe last trial ? 

A. B^ging your pardon, I was, 1 did not un- 
derstand you. 

Q. How came you then not to say any thing 
about this child of Rawlins ? 

A. I was not examined about it, I said every 
thing that I was examined to, I said every thing 
to the best of my knowledge, I was not examined 
about it. 

Q. You said nothing about that ? 

A. I said everything to the best of my know- 
ledge. 

Q. Did you say any thing about that ? 

A, I cannot recollect it, it is many years ago. 

Q. Did you say any thing about that ? 
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A. I cannot positively say; but I think I did, 
to the best of my knowledge; it is many years agor 

Mr. Wilson— It is not so many years ago as 
the fact itself is. 

Ann Chell sworn. 

Mr. Partridge — Q. Where do you live? 

A. At Leigh. 

Q. Did you know the late Mrs.. Day? 

A. Yes, and please your worship. 

Q. Do you remember her coming to Leigh 
some years ago ? 

A. Yes, sir. 

Q. When? 

A. In November. 

Q. Can you fix the year ? 

A. 1774. 

Q. To whose house ? 

A. To her mother^s and father's. 

Q. What was her father's name ? 

A. Robert Lakin. 

Q. Did you see her soon after her arrival at 
Leigh? 

A. The next day. 

Q. Had she the appearance of a woman with 
child? 

A. She had not. 

Q. How long did she stay b^re she went 
back ag*ain ? 


A"; 
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A. A quarter of a year. 
Q. During that time had you occasion to see 
her? 

A. Yes, sir, almost every day. 

Q. Did you lite with Mrs. Lakin, her mother? 

A. No, but I was charwoman to her. 

Q. During the time she was there, had she 
the appearance of a woman with child ? 

A. Please your worship she had not. 

Q. Do you know whether she was with child 
or not ? 

A. No, sir, she was not. 

Q. Can you state any reason from which you 
can recollect she was not ; you must state the rea-^ 
son to the Court ? 

A. Why, I washed for her. 

Q. In consequence of that, had you reason to 
believe she was not with child ? 

A. Yes, sir, I had. 

Q. Are you a married woman ? 

A. No, sir. 

Q. Did you know one Elizabeth Rawlins ? 

A. Yes, sir. 

Q. Had she a child about this time ? 

A. Yes, sir. 

Q. Do you know any thing respecting Mr». 
Day applying to Elizabeth Rawlins ? 

A, Yes. 

Q. What was it? 

H 
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A. She asked Elizabeth Rawlins to let her 
have her child to take to her husband. 

Q. Did she give any reason why she wished it? 

A. To make it her heir. 

Q. Did she procure this child ? 

A. She took it with her, and took it and 
weaned it. 

Q. Elizabeth Rawlins lived in another part of 
the village, perhaps ? 

A., Yes, sir. 

Q. How long might it continue there ? 

A. About a fortnight. 

Q. How came it they did not continue it there 
longer ? 

A. Mr. Bagot would not let it remain there. 

Q. Was the child taken away in consequence 
of that ? 

A. She would have stripped it in the room, 
but Mr. Bagot would not let her. 

Q. Was you present ? 

A. No, sir ; but I was there when they Came 
home again. 

Q. Was the child brought home ? 

A. It was not 

Q. Do you know who had the child after- 
wards? 

A. The child's mother. 

Q. How long might Mrs. Day stay at L^igh 
after the child was taken back ? 


99 


A. About a fortnight. 

Q. Do you remember her going away ? 

A. Yes, I was there. 

Q. Who went with her ? 

A. Her mother went with her, biit I cannot 
say how far. 

Q. How was Mi's. Day dressed at the time 
when she went with her mother } 

A, She was dressed in a flowered gown, a 
dark cotton flowered gown. 

Q- Can you fix about what time that was ? 

A. About a week before Shrovetide. 

Q. Did you see Mrs. Day return back to 
Leigh, after she went away with her mother ? 

A. No, sir, she never came back again. 

Q. Had she any child with her then ? 

A. No, sir, she had not. 

Q. Do you recollect on what day of the week 
it was she left Leigh ? 

A. On Friday, sir. 

Q. I think you said about Shrovetide ? 

A. Yes, sir. 

Q. Was it the Friday before or after Shrove- 
tide ? 

A. Before, sir. 

Q. Did she ge on horseback, or on foot ? . 

A. On horseback. 

Q. Whose horse was it ? 

A. Her mother's, sir. 

H 2 
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Cross-examined by Mr. Serjeant Le Blanc. 

Q. You saw her go ? 

A. I saw her go. 

Q. And her mother came back directly > 

A. Her mother came back. 

Q. Whose child was this } 

A. Elizabeth Rawlins's child. 

Q. Who was the father ? 

A. Samuel Lakin. 

Q. Mrs. Day *8 brother? 

A. Mrs. Day's brother. 

Q, This story that you have told now, yon 
have always given the same account ? 

A. Yes, sir. 

Q. You was here thirteen years ago, was ydu 
not? 

A. Yes, please your worship, I was. 

Q. .You gave the same account then you have 
given now ? 

A. Yes. 

Q. You gave the same account then of Raw- 
lins's child ? 

A. I gave more account now, because they 
never asked me any questions about it then. 

Q. There was another thii^ they never asked 
yon about, your washing for Mrs. Day, and what 
you observed then ? 

A. Yes they did. 


f 


101 

Q. As well as the other ? 

Am Yes* 

Q. You remember then every thing you said 
at that time ; but will you venture to say you was 
not asked about it ? you never said any thing 
about that. 

A. No, I had no occasion. 


Jane Turner sworn. 

Mr, Partridge. — Q. Where do you live? 

A. At Hixon. I was bred and bom at Leigh. 

Q. Do you remember the late Mrs. Day, Mrs. 
liSddn's daughter ? 

A. I do. 

Q. Do you remember her coming to Leigh 
some years ago ? 

A. I believe it was in November. 

Q. How many years ? 

A. It is twenty^two years, to the best of my 
knowledge. , 

Q. Did you see her soon after her arrival ? 

A. In a very little time. 

Q. Had she any appearance of being with 
child ? 

A. I never apprehended any thing of the sort. 

Q. Did you see her frequently ? 

A. Yes, I did 

Q. Did you live near to Mr^. Lakin ? 
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A. About a quarter of a mile. 

Q. Do you remember Elizabeth Rawlins 
having a child ? 

A. I do. 

Q. Do you know any thing that passed about 
Elizabeth Rawlins^s child? 

A. I never heard any thing pass betwixt them. 

Q. Do you know whether she ever had Eliza- 
beth Rawlins's child ? 

A. She had it, but it was not long. 

Q. How long was it 1 

A. For a day or a night it might be. 

Q. That you know of your own knowledge? 

A. Yes, sir. 

Q. Do you know for what purpose it was ? 

A^ She said she thought * Betty Rawlins was 
much to blame that she did not let her take the 
child along with her, for Mr. Day would make it 
his heir : that she hs^d no|ie of her own, and wanted 
to have one. 

Q^ Do you know whether Elizabeth Rawlins^s 
child was taken from Mrs. Dsay, and returned to 
its mother? 

A. It was, 

Q, How long did she stay after it wa$ taken 
from her ? 

A, I cannot rightly tell ; but it was not above 
A month at furthest* 
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Q, Do you remember her going ? 

A. Yes, I do ; but I cannot pretend to say 

what day. 

Q, Do you know how long she was absent at 
any time, from the time she first came, to the 
time she went away for good? 

A. No, 

Q. Had she any appearance of being with 
child? 

A. No, sir, I never saw any appearance, and 
she never told me she was with child^ 

Cross-examined by Mr, Garrow, 

Q. What sized woman might Mrs. Day be ; 
was she tall ? 

A. She might be pretty near the size of 
myself. 

Q. My learned friend asked you whether she 
was with child ; it seems she made no secret that 
she wanted a child to take home to Mr, Day ? 

A. I never heard her say any thing about it 

Q. About what .> 

A. That she was with child. 

Q. Am 1 right, that she never had a child) 
and never likely to have one ? 

A. She had none, and was not likely to have 

Q. Did she tell you whether she ever had a 
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child, and how long she had been iii;aurried, and 
that her hopes were desperate ? 

A. No. 

Q« She did not tell you she n^ver had a child ? 

A. No. 

Q. Then Mr. Day was to make that child his 
heir? 

A. Yes. 

Q. She thought Betty Rawlins much to blame? 

A. Yes, 

Q. She made no secret of it ? 

A, Not as I know of; she mentioned it to me ; 
as to any thing else I cannot say. 

Q. She did not enjoin you to any secrecy 
upon this subject ? 

^ Ai9 to that^ I can say nothing to it, any fur- 
ther than it appeared to me. 

Q. It appeared a good-natured thing, that he 
should take the child and make it his heir ? 

A. Nobody could] tell what view he had to 
take it 

Q. When did you mention that first to any 
body ? 

A- It was to Lakin ; I cannot say to any body 
else. 

* 

Q. It was not a very common thing — ^it don* 
happen often in your part of the world — ^it often 
Intrude jou to be a strange thing, did it not 1 
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A^ It was strange to every one. 

Q. They did not know so much — of it at first 
— ^nobody knew of the jest at first — ^howlong was 
it — you had no injunction to keep it a secret, you 
was not desired to keep it a secret ? [The witness 
gave no answer to these questions.] Pray, Mrs. 
Turner, are you the same Mrs, Jane Turner who 
was examined here thirteen years ago ? 

A.^ It is just thirteen years ago. 

Q. Of course you told that remarkable story of 
taking home the child ? 

A. I will not pretend to say. 

Q. You see we are only speaking of thirteen 
years distance now ? 

A. I have a great many tilings of my own to 
think of. 

Q. This conversation of twenty-two years 
distance you recollect — ^was you examined ever 
before this? 

A. No, I was not. 

Q. Try and recollect whether you told that 
gentleman a single syllable upon the subject of 
this child being made Mr. Day's heir ? 

A. I will not say any thing about it 

Q* Do you not know you did not? 

A. I do not remember whether I did or not. 

Q. Have you any belief, .or reason to think, 
that upon the former trial you said one single 
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syllable of all the story you have been telling us 
to-day? 

A. She told me she thought Betty Rawlins 
was much to blame that she did not let her have 
the child — ^that she told me. 

Q. Did you, Mrs. Turner, upon the former 
trial say a single syllable upon the subject? 

A. I cannot say I did or did not, because I was 
not put to it ; but now I have been« 

Q. Who put you to it now 1 

A. I don't know the gentleman's name. 

Q. You cannot tell the gentleman's name ? 
— how long is that ago ? 

A. He asked me more than I was asked 
befoi*e. 

Q. I dare say three times over, some of them? 

A. Yes, sir, and more than that 

Q. I do think, if you was disposed to obUge 
me, which I hope you will, you can possibly tell 
me when he asked you ? 

A. I am sure I cannot, I did not set it down. 

Q. We should not quarrel for a trifle about 
how long? 

A. Why 1 don't know, I am sure. 

Q. When did you look last ? 

A. That I cannot tell. 

Q. Nor when he came and cross-examkied 
j^ou three times in number ? 
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A. I donH know. 

Q. He has been with you often since? 

A. Only twice. 

Q. Once lately, and once a good while ago? 

A. Yes, sin 

Q. You did not know, perhaps, at the former 
trial, that it was nmterial you should prove she 
wanted Elizabeth Rawlins's child ? 

A. I did not know what was material. 

Q. Upon this occasion it was asked, whether 
you could not prove she wanted Rawlins's child ? 

A. I don't know but it might. 

Q. That was one of the questions that was 
put to you, whether you did not recollect ibat she 
said she thought Elizabeth Rawlins was to blame 
for not letting her have her child ? 

A. I cannot say whether I ever said so the first 
time. 

Q. I am perfectly at ease about that, because 
1 know you did not ; but when the gentleman 
asked you, did you firat recollect it when he first 
questioned you ? 

A. Yes, T did. 

Q. When he told you, you must recollect it ? 
A. He did not tell me of it, / told him of it — 
she wished for a child to be made an heir of. 

Q. Who else was vnth you when she told you 
this? 

A. Only her mother. 
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Q, Did you know the maid servant ? 

A. I cannot say I did. 

Q. Did her mother chi^e her for being so 
foolish ? 

A. I don^t know as she did. 

Q. Did she mention that more than once ? 

A, I cannot say that she did. 

Q. Had you much acquaintance 1 

A. Yes, I had a great deal, and her mother 
too, I knew her from a big girl. 

Q. She never pretended to any body that she 
was come there to lye in ? 

A. I never heard any thing of the sort while 
she was there. 


Elizabeth Lakin sworn. 

Mr. Partridge. — Q. Mrs. Lakin, I believe 
your name was Rawlins before you married? 

A> Yes, sir, it was. 

Q. Did you know the late Mrs. Day f 

A* Yes, very well. 

Q- Do you remember her coming to Leigh a 
good many years ago^ 

A. Yes. 

Q. At what time of the year was it? 

A' The latter end of November, in the year 
1774. 

Q« How long did she stay there ^ 
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A. She stayed there till towards the beginning 

Q. Had you a child about that time? 

A' Yes, sir. 

Q. When was that child bom ? 

A. The 5th of November, in the year 1774 

Q. Did Mrs* Day ever make any application 
to you respecting that child ? 

A. Yes, she did* 

Q- What did she say to you ? 

A> She said she wished it had been a boy, and 
it was a girl 

Q- Did she give any reason for saying so ? 

A. Yes, she said she would take it with her 
to her husband in Huntingdonshire, to make it 
his heir- 

Q. Was you willing ? 

A No, I was not 

Q- Did you part with the child at all ? 

A i did. 

Q. For how long? 

A. Three or four days. 

Q« What month was it? 

A' The latter end of January I think- 

Q. How long was the child away from you ? 

A. Three or four days- 

Q. Did you get it again ? 

A. Yes. 

Q. By what means? 
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A. Through Parson Bagot. 

Q. He is a mi^gtrate ? 

A. Yes- 

Q. Did you apply to him ? 

A. No, sir; he said if they took the child away, 
they would fine the parish. 

Q- It was returned to you ? 

A. Yes, sir. 

Q. Did you go to Mr. Bagot yourself? 

A. Yes, sir- 

Q. Was it in consequence of the order the 
child was returned ? 

A Yes. 

Q. Was Mrs- Day present? 

A, Yes. 

Q. Before Mr. Bagot? 

A. Yes. 

Q. How long did Mrs. Day stay at Leigh after 
that time ? 

A. Perhaps she might stay a fortnight or 
three weeks- 

Q- What clothes was the child dressM in ? 

A Her clothes. 

Q. Did you keep those clothes any time 
after? 

A. Yes, sir, a fortnight or three weeks* 

Q. Were those clothes ever returned td Mrs 
Day? 

A. Yes, I returned them myself- 
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Q. Was you applied to, to return thendt before 
you did ? 

A. Yes, twice or three times- 

Q. Do you remember her leaving Leigh ? 

A. I cannot say particularly, but I believe it 
^. was in the course of March she went — I never 
saw her after. 

Cross-examined by Mr Wilson. 

Q. You saw Mrs. Day often, I suppose ^ 
A Yes, sir. 

Q. How far off did you live ? 
A About a mile. 

Q- You was not upon good tenns with the. 
family ? 

A Yes, I was upon good terms till then- 

Q. I meant in consequence* of your having 
this child p 

A, I don^t know what terms they were on. 
. Q. Do you know whether they were angry 
about this child p 

A, They would not let him have me because 
he was under age. 

Q. Then they were angry ? 

A* 1 suppose so. 

Q. Mrs. Day made up that quarrel between 
you, did she not — did she not reconcile you to 
her father and mother } 

A. No, she did not. 
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Q. Did she try to make you friends ? 

A. No, she made no trial about it. 

Q. She did not ? 

A. I don^t know what she did* 

Q. Did you in consequence of that become 
upon good tenii9 with your father f 

A. No, not till I married my husband. 

Q. How long was thatf 

A. A year and a half. 

Q. Mrs. Day never appeared to be with child f 

A. No, sir. 

Q. You never heard she came there to lye in? 

A. No, sir. 

Q. You was examined here on the last trial i 

A. I was. 

Q. You don^t recollect yourself whether you 
said any thing about Mrs. Day making up 
matters between you and your mother f 

A^ She might say something about it — ^I can- 
not remember things so long- 

Q. I ask you whether you said that Mrs. Day 
had been trying to make up mattera? 

A. She might make up matters so as to get 
the child. 

Q* Did not you say she was a friend of yours, 
and was trying to make up matters ? 

A^ I might say so — ^I dare say I did. 

Q. Why did not you say so at first ? 

A. I cannot remember 
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Q* You dou^t remember what you said thir- 
teen years ago, but you remember what she said 
twenty-two years ago ? 

A. I have great reason so to do, 
Q. You was willing to let the child go ? 
A. Yes I was willing, and she had it» 
Q. The child would have gone if Mr. Bagot 
had not interfered ? 
A. Yes, sir. 

* * 

Mr. Erskine — Here is the register of the 
baptism of this woman^s child. 

Mr. WiLLiNGTON sworn. 

Mr. Easkine — Q. Did you examine . this, 
sir, with the original ? 

A. I did, on the 20th of November 1796, in 
the Parish Register of Leigh. 

[The Register read J 

*^ Elizabeth, base born daughter of Elizabeth 
Rawlins, born the 5th and baptized the 0th of 
November, 1774." 

Samuel Lakin sworn. 

Mr. Partridge — Q. You are the husband 
o€ th<^ last witness that was examined ? . 

A. Yes, lam the husband of Elizabeth Lakin. 
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Q. Did you know the late Mrs. Day ? 

A* Yes. 

Q. Do you remember her being at Leigh, 
some years ago ? 

A. Yes- 

Q. Do you remember when she came theire ? 

A. Yes. 

Q. When was it? 
• A^ In November. 

Q. In what year f 

A. 1774. 

Q. You are brother to the late Mrs» Day ; 
you are her own brother ? 

A. Yes, sir. 

Q. Your sister came in November ? 

^. Yes, sir, 

Q. In what year? 

A 1774. 

Q. Do you remember her having Elizabeth 
Rawlins's child for any time ? 

A. Yes, she had it at our house. 

Q. Do you recollect the circumstance of the 
child being taken from her ? 

A. Not the very particulars of it I don't 

Q. Do you recollect why it was taken from 
her at all ? or where ? 

A> She bad it from her at our house; 

Q. Do you mean that Mr$. Day had it frtan 
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^. Yes* 

Q. When was it the child was taken back i 

A. It was ill a few days ; I cannot justly say. 

Q. Do you remember where it was taken 
back! 

J. Yes. 

Q. Where? 

A. At Blitbfield. 

Q* Was you there ? 

A. Yes, I was. 

Q. Was your sister there? 

A. Yes. 

Q. Was your wife there ? 

A. Yes. 

Q. Who lives at Blithfield? 

A. Lord Bag-ot lives there. 

Q. It was at Blithfidd the child was returned 
back? 

A. Yes. 

Qi In what month was that ; do you remem- 
ber? 

A. I cannot justly tell the month I aih stire. 

Q. Do you remember how long she sttiyed 
afti^r that time ? 

A. Some time after that. * 

Q. When she <?atne in Notember had she' the 
appearance of being with child ? 

A. No, ishe had ii6t. 

i2 
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Q. While she stayed there had she .the .ap- 
pesfrance of being with child ? 
. A. No ; and I never heard talk of it. . , 
. Q. Do you remember her going away from 
Leigh, and returning again before she went aw^y 
for good ? 

A. Yes, I do. 

Q. How long might she be absent ? 

A. She was away three or four days. 

Q. Do you remember her mother went with 
her? 

A. She did not. 

Q. Do you know whether her mother went 
with her at last when she went away ? 

A. Yes, she did. 

Q. Did she go on horseback or on foot ? 

A. On horseback. 

Q, Was it when she went away for the three 
or four days ? 
' A. Yes ; it was on my father's horse. 

Q. What colour was it ? 
, A. A brown. 
. Q, What dress had she on that time ? 

A. She had a light cloth riding dress, a bl^ck 
hat and black feather. 

Q. Did she come back again ? 

A. Yes, she did. 

Q. Did she wear the same dress when she 
went away with her mother ? 
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A. Yes, she did. 

<?. Did they take any child away wi*h them? 

A. No, sir. 

Q. Did you know where she was going ? 

A. She said she was going home. 

Q. Do you know for what reason she wished 
to have Rawlins's child ? 

A. She said she would take it and rear it, and 
take care of it 

Cross-examined by Mr. Serjeant Lb Blanc. ' 

i 

Q. Is this sister of your^s, Mrs. Day, dead or 
living } . 

A. She is dead. 

•Q. When did she die > 

A. I cannot justly say. 

Q. Did you attend her funeral ? 

A. Yes, J did. 

Q. Then, if your memory is good, you can tell 
me when she died, perhaps ? 

A. It may be about three years ago. 

Q. You cannot tell me when ? 

A. About three years. 

•Q. Do you mean by that it is more than two 
or less than three ? 

A. It is more than two. 

Q. When did she die ? 

A. She died in the i^prin^ of? the year ? 
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Q. Of what year ? 

J. I cannot jijstiy say. 

Q. The death of your sister did not make any 
impression upon you to take notice ? 

A. I did not take notice of the day. 

Q. Nor of the day that she came ? 

^. No. 

Q. Nor the cby When she went away ? 

A. Not exactly the day when she went away. 

Q. Did you not take notice when you went to 
the funeral ? did it not make an impression on 
your mind ? 

J. No, sir. 

Q. You say it is not three years ? 

A. About three years back* 

Q. Is that the best account your memory will 
serve you to give of her death ? 

-4. It is. 

Q. Now, Mr. Lakin, how often did your 
sister go away and retmn again to your house, 
when she was upon a visit there in 1774 or' be* 
ginning of 1776? • 

A. She was away sometimes for two or three 
days at a time. 

Q. Did you take notice particularly she was 
frequently absent ? 

A. No, she was not. 

Q. How often was she ? 

A. I cannot justigr say. 


I r 


119 

Q. You spoke of her going away ; you say 
that she went away and was absent three o»r.four 
days? 

A, Yes. 

Q. Without her mother? 

A» Yes. 

Q, And that was the only tiBie you ever re- 
member her going away, except the time she 
went for good ? 

A. No, she was at Newborough on the (chris- 
tening. 

<i. Can you tell when that was ? 

A. No, I don't know. 

<2. You don't know how loi^ she was absent ? 

A. No, sir, 

Q. Whether one day, two, pr three, or four ? 

^. No, I don't. 

Q. Did you see her go away when she went 
for good ? . 

A. Yes, I did, 

Q. Did she tben go alone ? 

A. No, her mother went with her, 

Q, Did her mother return presently ? 

A. Not very soon. 

Q. She stayed a good while ? 

A. Sometime, 

Q. What do you mean by some time ? 

A. Several days; may be a week* 


Q. You don't know exactly ? ) 

A. No, Idoa'tknow. 

Thomas Hart sworn. 

Mr. Plumptbe — Q. You are brother to Mr. 
John Hart, are you not? 

A. Yes, sir. 

Q. Do you remember the christening of your 
nephew Charles some years ago ? 

A. Yes, sir. 

Q. Where does he live? 

A. At Bromley. 

Q. How far firom Leigh may that be ? 

A. Eight or nine miles. 

Q. You say you recollect the christeoing of 
your nephew Charles ? 

^. Yes. 

Q. Can you tell us bow many years ago, near 
abouts? 

A. Yes. 

Q. How many? 

A. He was christened in 1774. 

Q. What month? 

A. The 14tb December. 

Q. Did you know the late Mrs. Day ? . 

^. Yes. 

Q. The dai^hter of Lakin, of Leigh ? 

A, Yes, veiy well. 
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Q. Was Mrs. Day present at this chrtstening? 
A. Yes. 

Q. Whai sort of woman was she ? 

A. Genteelish woman. 

Q. Tall or short ? , 

A. Middling way. 

Q. Fat or lean was she ? 

A. Rather thinnish. 

Q. Can you speak from your recollection, 
whether she had the appearance of being with 
child on the 14th December ? 

A. No^ I can say nolbing at all to that. 

Q You say she was thin ? 

A. Rather. 

Q. Do you recollect she had the appearance 
of being with child ? 

A. No, I thought she had not 

Q. How long did she stay ? 

A. She stayed there all night. 

Q. Did she appear in good health, quite up 
and well ? 

Am Yes. 

Q. Did she appear like a woman about to lye 
in, within a month or so ? 

A. No. 

Q. Do you know how she came there— on 
horseback or on foot ? 

A. She came on horseback. 
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to say whether she appeared to be with child or 
not? 

A. No, she did not. 

Q. How far may Newborough be from Brose- 
ly in Shropshire. t 

A, At least thirty miles. 

Mr. Erskine — ^We produce the register of 
Newborough, to shew he speaks correctly. 

Mr, Garro w — ^Did you look at the date of 
the Roister ? 

A. I have it here. 

[The Register of Newborough read.] 

" Edward, son of William and Dorothy 
Riddle, baptized January 22d, 177&.'^ 

Mr. Erskine put in the register of the De- 
fendant's baptism* 

Richard Gardiner sworn. . 

Mr. Partridge — Q. Have you examined 
that with the raster of Biggleswade ? 

A. Yes, sir. 

Q. Deliver in the register— <lid you examine 
that with the original register ? 

A. Yes, sir. 

Q. Is that a true copy ? 

A. It is. 

The raster read. 

^ Thomas, son of Thomas andMAHY Day, 
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born 18th Jai^uary, 1775, baptized the 4th o( 
August, 1784, Gent.** 

Edward Cope sworn. 

Mr. Plumthe — Q. Do you know William 
Riddle? 

A. Yes, sir. 

Q. Do you remember beiDg at the christen- 
ing of a child of his ? 

A. Yes, sir. • 

Q. t)o you remember who was god-mother. 
A, I cannot perfectly say— I think it was- Mrs. 
Hart. 

Q. Do you know Mrs. Day ? 

A. Yes. 

ft 

Q. .Was she there ? 

A. Yes. 

Q. Did you observe whether she appeared fo 
be with child or not ? 

A. She did not appear to be with child at alL 

Q. Do you know how long she stayed at New- 
borough? 

A. No, I don*t know. 

Cross-examined by Mr. Garrow. 

Q. How long halve you been acquainted with 
her? 

A. I knew her many years before she came 
into this country. 
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Mi«. MoTtBAM Strom. 

» 

Mr. Partridge — ^Do you know Mr. Wm. 
Riddle, of Newborough ? 

A. Yes, sir. 

Q. You do? 

A. Yes I do, very well. 

Q. Do you remember being present at the 
christening of his son Edward, a long time ago ? 

A. Twenty-two years. 

Q. Did you know Mrs. Day, the daughter of 
Lakin^ 

A. Yes, sir. 

Q. Do you remember seeing her ? 

A. She was there. 

Q. Did you make any observation upon her 
appearance or not, whether she was with child 
or not ? 

A. She was no more with child than me. 

Q. How long did she stay there ? 

A. I think she stayed three days at Newbo- 
rough. 

Q. Do you remember Mrs. Day going to 
Blithfield, before Mr. Bagot, on any business ? 

A. Yes, she went to Mr. Bagot's, and she gave 
a call at my house coming back. 

Q. Did she raeotion what i^e had been .there 
for ? • ^ 

A^ She bad been there, because she had. taken 
Betty Rawlins^s child, to bring it up as hier own. 
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Q. Was thm before the Newborongb (^hribten- 
ing, or after ? 

j4. I think it was after. 

Cross-examined by Mr. Serjeant Le BLai^c. 

Q. You cannot say for certain, ma^am— your 
memory is not sufficient I suppose ? 
A. No, sir, 

r 

Mrs, Ann Harris sworn. 

Mr. Partridge — Q. Where do you lirt > 
A. At Bloxwich. 
Q. In StalSbrddbire ? 
A. In Staffordshire. 
Q. What is yomr husband^s name ? 
A, John Harris. 
Q. In what way of life is he ? 
A. He keeps a little pot house. 
Q. A little public house > 
A. Yes. 

Q. How far is Stafford from Bloxwich ? 
A. We call it sixteen miles, I beliere. 
Q. Did you use to attend Stafford market 
some years ago? 
A. Ye*; sir. 

Q. On what day of the week is iStatfdrd mar- 
ket ? 

A. On a Saturday. 
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Q. Do you remember meetiag a person at 
Stafford market a good many years ago ? 

A. Yes, sir. 

Q. What was that person— a man or woman ? 

A. A woman/ 

Q. When was that ? 

A, In the year 1775. 

Q. Do you recollect what month ? 

A. The second month in the year, to the best 
of my knowledge. 

Q. What did that person say to you when 
you first met her — ^what dress had she on ? 

A. A light-coloured riding dress, a black hat 
and feather ; she asked me where I was going, 
and I told her to Bloxwich, near Walsal ; she 
said she was a lady's waiting maid. 

Q. What did she say further ? 

A. She said the lady's husband was gone a 
journey ; and she lay in of a dead child, and 
wished to have a live one ? 

Q. Did she mention any thing further at that 
time? 

A. She wished me to go along with her to 
shew her the way to Walsal or Birmingham ; she 
thought she might have one there« 

Q. Did she come home with you that night ? 

A; She did, 

Q. She wished to go with you in quest of a 
child? 
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A. To Sarah Hollander. 

Q. How far did she live from your house ? 

A. About half a mile. 

Q. Did you go with hor to Sarah Hollan- 
der's ? 

A. 1 did. 

Q. Did you go in with her ? 

A. I did not, she went in alone. 

Q. How long might she stay ? 

A. Notlong, 

Q. Do you know whether Sai-ah Hollander 
bad been brought to bed ? 

A. Yes, sir, she had ; they were getting of 
her up. ' 

Q. Was her child living ? 

A. Yes, sir. 

Q. When this woman came out of Sarah 
Hollander's house, did she say whether she had 
procured a child or not ? 

A. She did not procure it. 

Q. Did j^ou go with her any where else ? 

A. I walked along with her to Walsal wood. 

Q. To whose house ? 

A. I really forget her name, she was a stranger 
tome. 

Q. Was it to another woman ? 

A. Yes, sir, to another woman that bad lately 
lain in. - 

Q. Was that on the same day ? 
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A. Yes, sir, the same sabbath day. 

Q. Did you go into the house, or did she go 
alobe ? 

A. She went in alone. 

Q. Did you unckrstand whether she had pro- 
cured a child there or not ? 

A. I understood she had not. 

Q. Did this person leave you for a little while 
after this time ? 

A. Yes, sir. 

Q. Did she take her horse with her or not? 

A. No, she did not ; sfie left her horse with 
me. 

Q. Did she come back again to Bloxwich ? 

A. Yes, sir, she did come back to my house. 

Q. Did you go with her to any other person 
in quest of a child ? 

A> Yes, sir. 

Q. To what place ? 

A. To Wolverhampton. 

Q. Do you recollect how long it was after 
you had been with her to those two places } 

A. About the Monday following, a week ; she 
dame to me on the Saturday. 

Q. Did you receive any thing from her for 
her board, while she was with you ? 

A. Yes, sir, I received one guinea from her. 

Q. In your way to Wolverhampton did you 
stop any where ? 

k2 
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A. I cannot fell ; I forget the persons^ names 
we stopped at ; I was quite a stranger. 

Q. Was any attempt made to procure a child 
as you went to Wolverhampton, any where? 

A. Yes, 1 believe she stopped ; but with whom 
I cannot telL 

Q. Then you came to Wolverhampton ? 

A. Yes. 

Q. Did you go to an inn there 1 

A. Yes, we did. 

Q. Did this person procure a child at WoU 
verhampton .^ 

A, Yes, sir, she did. 

Q. Whose child 1 

A. That I cannot tell ; 1 have forgot. 

Q. Did she bring any person to the inn at 
Wolverhampton, where you was? 

A. Yes, a man and a woman, both, and a 
child. 

Q* Do you remember who the man was ? 

A. They called him the workhouse man. 

Q. Did this person procure this child from 
this woman that was brought to the inn ? . 

A. She did procure the child ; but I was not 
in the room when it was done. 

Q. She had the child ? 

A. Yes, she had the child. 

Q. What became of this child afterwards ?— 
Was it delivered to you ? 
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J. h wail delWered to i4|HHrI brought ji 
to my house. 

Q. What was you to do with it ? 

A. I was to take care of it ; and I was to gc 
to Lichfield, but to take it to my house till the 
Friday following, and then I was to take it tc 
Lichfield. 

Q. Was this person to meet you at Lichfield 
«ii the Friday ? 

A. Yea, sir. 

<2- Did you take the child home f 

A. I did take it home. 

Q. Was there any particulw house at Lich- 
field mentioned where you were to meet ? 

A. The Rubin Hood and Little John ; she 
lold me the public house. 

Q. Did this person return with you to Blox- 
wich? 

A. She did not. 

Q. You took the child home yourselfl 

A. I did. 

Q. You took care of the child during those 
few days f 

A. I took care of the child till the Wednes- 
day ; on Wednesday a woman, the mother of the 
child, came while the child was asleep in the 
comer ; says she, ** this is my child, and I will 
have it" 
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Q. Did you see that person at Wolverbamp- 
ton? 

A. I did. 

<^. Did she come again ? 

A. She came with two or three people. 

Q. Do you remember who came with her^? 

A. One Dace and his wife came. 

Q. Did any constable come ? 

A. The constable came, to the best of my 
knowledge. 

Q. Did they take away the child .> . 

A. They took it away from me. She said it 
was faei* child, and I made no resistance. 

Q. Do you remember whether thqr brought 
any warrant, with them.? 

A. I did not see it. 

Q. The child being lost, what was done on 
the following day ? 

A. On Friday I went to Lichfield as I was 
appointed. 

Q. Did you meet the same person at Lichfidd 
you had seen before ? 

A. I did. 

Q. Did 'you go to the public house? 

A. I did. 

Q. Did you tell the parson of the toss of the 
child? 

A. I did. 

Q. What did she say 1 
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A. She asked me the reason why I let it go; 
I told her I had no right to hinder it. 

-Q. Had you heard of any other child between 
ibe Wednesday and Friday ? 

A. 1 heard of one at Birmingham, and I heard 
of another, 

Q« Did you mention that circumstance to the 
lady whom you met at lichfield i 

A. Yes, sir. 

Q% Did she say any thing upon ^at$ 

A. She did not say any thing; she seemed 
very uneasy that I had parted with it 

<^. Did she come to your house again ? 

A. Yes, she came on the Saturday following, 

Q. Did she accompany you, or did you return 
on the Friday ? 

A^ I returned on tfae Friday ; she came on the 
^turday. 

Q,. Did she «leep there ? 

A- She went to bed along with me. 

Q. What was done the next morning? 

A* The next morning was sabbath^ay, my 
husband went out betimes in the morning* 

Q. Where was your husband to go to ? 

A^ To Birmingham* 

Q. Did this person know that your husband 
was to go to Birmingham ? 

A. Yes, sir, she did ; and appointed to medt 
him at the Horns, at Quiesle 


jr',&l.'k^caA.4 


.?-' 
•■^t 


136 

Q. What distatii^e is Birmingham from Blox- 
wich? 

J. Ten or eleven miles ; they call it ten. 

Q. What was your husband to do at Birming- 
ham } 

A. To go for a child. 

Q. By whose desire ? 

A. By the lady's desire. 

Q. You mentioned he was to come to the 
Horns, at Queslet ? 

A. Yes, sir. 

Q. Did this person leave your house that 
morning ? 

A. Yes, she did. 

Q. Did she leave it on horseback or on foot ? 

A. On horseback, on my own horse, and my 
daughter by the side of her. 

Q. What is your daughter's name ? 

A. Bradbury. 

Q. She accompanied this lady? 

A. She did. 

Q. Did you go to Queslet yourself? 

A. No, I did not. 

Q. £Hd this lady return to Bloxwich that 
night? 

A. She did not. 

Q. Did your daught^ return that night ? 

A. Shedid^ • 
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Q. Had this Lady the appearance of beii^ 
with child ? 

A. No, sir, I did not perceive any thing of 
that sort* 

Q. Did you see this lady afterwards at Blox- 
wieh? 

A. No, sir, I did not. 

Q. How long was it after the sabbath that she 
went towards Queslet with your daughter before 
you first heard of her again 1 

A. Nine years or thereabouts. 

Q. Where was it that you first met her after 
having parted with her at Bloxwich, at the ex- 
piration of the nine years ? 

A. At Pelsal. 

Q. Is that near Bloxwich ? 

A Yes, sir, it is about a mile. 

Q. Upon what occasion was it you went to 
Pelsal to meet her ? 

A. She sent for. me several times, (once or 
twice,) before I would go. T said, if any body 
wanted me I wished they would come to me. 

Q. You went there? 

4. I did. 

Q. Did you meet her there. 

A. I did. 

Q. Was the perstm whom you had met at 
Pelsal after nine years, the same person who had 
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been with you at Stafford, Wolverhampton, and 
pi Bloxwich ? 

# A> Itwas- 

I Q. Did you ever hear her namet 

\ A. Not till then. 

f 

i Q* Did she tell you her name at that time ^ 

\ A* She told me, says she, " I told you the 

**- child was for a lady, but it was for myself/^ — She 

"f said her name was Day, and her husband was 

dead, and they were going to law with that boy 
to disinherit him of his possessions- 

Q Did she mention any thing further? 
A- She wished me to come if she should send 
for me ; and desired to know whether I would 
like to come down ; and if any body came not to 
discover any thing at all to any body ; she would 
send a messenger for me and a letter. 
^ Q- Did she mention any thing further, what 

i she proposed to do on the triaL 

1 A. She did not; not tfaen^ as I recollect 

\ Q. Did she afterwards! did she send that 

\ letter? 

A. She did send the letter, and a man and 
horse, and I went back along with him. 

Q. Where was you to meet this person, then. 
Mi's. Day, in consequence of this letter? 
A. At Hanley Green. 
Q. Did you meet with her ? 
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^. Idid. 

Q. Was this before the last trial at this place ? 

A' It was before the trial. 

Q. You met her there ? 

A' I did. 

Q. Were there any other persons there ? 

A. The man that came for me. I went to his 
house. There I was some hours. 

Q. Did you meet any person with Mrs. Day ? 

A. No, sir. 

Q. How long did you stay at Hanley Green ? 

A. I slept there on the sabbath night, and I 
stopped there till the Friday morning following. 

Q. During that time did you see Mrs. Day 
constantly? 

A. No, sir, I did not; she went away some- 
where, and was absent two days. 

Q. She tetumed again ? 

A. Yes, sir. 

Q. Did she bring any person with her? 

A. No more than what 1 had seen before ; we 
had three persons besides the man who fetched 
me and his wife. . 

Q. What was his name ? 

A. The name of his wife he called Betty Riitter. 

Q. The name of the other person do you 
know ? 

A. I don't know ; she was art elderly woman ; 
she was mother-in-law to the other* 
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Q. Did Mrs. Day mention to you what she 
proposed to do in the course of this time respect- 
ing this woman ? 

A. No, sir, she did not. 
Q. After the Friday what became of you? 
then where did you go to ? 

A. The Friilay morning I was ordered to 
come to Huntingdon, and we came there. 

Q. Did Betty Rutter accompany you there ? 

A> She did. 

Q- Did the mother-in-law accompany you there? 

A. She did. 

Q. And Mrs. Day? 

A. She did, we all came together- 

Q. Did you continue with her at Huntingdon 

A. Yes, sir. 

Q. Did you sleep with her ? 

A. I did ; I slept with her all the time. 

Q. Did Mrs. Day apply to you respecting 
giving evidence in the cause ? 

A. She did, sin 

Q. What did she desire you to do ? 

A. She wished me to say she was brought to 
bed at my house, but I did not chuse it. 

Q. You refused it ? 

A. I did. 

Mr. Serjeant Le Blanc — ^Does your Lord^ 
ship think this is any evidence in the cause ? 

Mr. Erskine — ^I have not a . conception how 
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it can be objected to — ^it is a part of the whole 

transaction. 

Mr. Garrow — ^Mr. Erskine states he is en- 
titled to this evidence being submitted to the 
jury as part of the fact. We have submitted, 
without troubling your Lordship with any objec- 
tion, to the reception of all that Mrs. Day said 
or did as connected with respect to the purchase 
ing or getting a child to keep, apprehending it 
was a part of that feet. We are now removed at 
the distance of nine years at least from that feet, 
and we stand before you on the part of the lessor 
of the plaintiff to receive declaration of Mrs. Day 
(the supposed parent) to the witness as upon the 
subject of her making hei-self an agent in the 
cause, and her attempts to procure the subornation 
of that witness. It seems to me with the greatest 
deference that they cannot by possibility be re- 
ceived. Suppose it had been an application, in- 
stead of being as it is, to Mrs. Harris, who has 
given her testimony as far as it goes, and who is 
proved to have been a party in that fact ; suppose 
it had been an application of Mrs. Day, at nine 
years after taking away the child, to any indif- 
ferent witness we had never seen here before, to 
desire she would prove some given fact at the 
trial, it would be impossible to receive any such 
evidence. It is the act of a person who is consti- 
tuted the agent of the party, who chutes to volun- 
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teer an agency, and to come and offer lierself in 
a court of justice. I submit that infinite danger 
would attend letting in such evidence. The only 
ground on which my learned friend can receive it 
(and I shall have an opportunity of answering it), 
the only ground on which it is stated to be evi- 
dence, is, that it is a part of the &ct« It is only 
upon that ground that my learned friend contends^ 
and I submit it is not evidence to be admitted. 

Court— I have no doubt at all the legitimacy 
of children must depend upon the declaration, 
and the mode in which they are treated by their 
parents. If the evidence of the declarations of 
the parent, that the defendant was her child, is 
good ; so on the other side are the declarations 
he was not ; I would not admit evidence, to be 
sure, to shew that ; she is not supposed to give 
any evidence to any other feet except to being 
brought to bed ; it shews in what manner the 
supposed parent observed the defendant; that 
Hill shew us how she demeaned herself. 

Mr. Pi^RTRinoB — Q. I understood you to say 
Mrs. Day applied to you to prove she was broaght 
to bed at Bloxwich, which you refused. 

A. She did. 

Q. Did she apply to you at any other {dace ? 

A. She did not. 

Q. You came to Huntingdon on the Friday 
or Saturday. 
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A. I canDot tell, sir, the road; I did not 
know the road. 

Q. Did Mr?. Day mention to you any cir- 
cumstance as you were travelling together, or be- 
fore you travelled, respecting the trial 1 

A. She said they had come round ; she said 
that some gentleman had seen me upon the road ; 
she was fearful that some gentleman would 
overtake me ; says she, <^ I dare not tell his name, 
perhaps he would know you:" 

Q. Did you ever mention the circumstances 
that passed at Stafford, Wolverhampton, and Bir- 
mingham, to any person, till you was examined 
by Mr. Willington in the year 1785 ? 

A. Yes, sir, I mentioned them to Mr. French, 

Q. Did you hear Mrs. Day say any thing to 
JSetty Rutter, or to any other person, as to what 
evidence they were to give ? 

A. I cannot say I did. 

Cross-examined by Mr. Garrow. 

Q. You did not mention it till Mr. Willing- 
ton examined you since the last trial ? 

A. No, sir. 

Q. I want to know when that was ? — ^How 
long ago? 

A. Some time, but I cannot tell positively. 

Q. Do you think it was six, or seven, or eight 
years? .^ 
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A. No, sir. 

Q. How much short ? 

A. Rather more than six months. 

Q. Do you think twelve months ? 

A. No, air. 

Q. You think it is not ? 

A. No. 

Q. Then from the last trial till twelve months , 
ago, these importaDt circumstances you kept to 
yourself? 

A. I did. 

Q. When did you first hear Mrs. Day - was 
dead? 

A. I cannot tell. 

Q. About how long think you before Mr. 
Willington examined you did you hear of it ? 

A. i don't know that I heard of it at all. 

Q. At Uiat time of course you heard of it ? 

A. Then or thereabouts I heard of it. 

Q. So that from the time of the first trial you 
never mentioned it to any body ? 

J. No,,I did not. 

Q. Do ywi reside at home ? — Did you come 
last from faome ? 

A, Yes. 

Q. You have been staying at home } 

A. Yes. 

Q. You did not know any thing of Mrs. Day 
at the time she was.fitst at your house ? 
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A. I did not. 

Q. Tell me whether I took what you, said 
^ht: you said, that she stud "1 told you the 
lild was for a lady, but it was for myself;" she 
id her name was Day, and her husband was 
lad, and they were going to law with thitf boy 
disinherit him of his possessions? 

A. To be sure, sir. 

Q. That is just what she said to you ? 

A. Yes, sir. 

Q. If I understand you right, you never re- 
ived but a guinea.from Mrs. Day all the time 
<M was procuring children for her ? 

A. No more but one guinea and some few 


Q. You had a good deal of ^uble 1 

A. Only on the sabbath day. 

Q. Did I undenitand you right that she went 
'ay upon your horse at last ? 

A She did. 

Q. What became of her own ? 

A. She did not bring it with her the last time. 

Q. And your daughter on one side of her ? 

A. Mydaughterdjd not go with her to Leigh. 

Q. You have not got the letter she sent you, 
veyou? 

A. No, sir. 

Q. You have looked amongst your letters, 
t could not find it any where } 
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A. I cannot find it any where. 

Mr. Partridge — Q. I will ask you whether, 
soon after the last trial, any person did not apply 
to you to ask you what you knew of the matter? 
Do you know a gentleman of the name of Hor- 
wood? 

A. I know no further, sir, than I heard his 
name was Horwood. 

Q. Did he ever apply to you ? 

Mr, Garrow — ^I object to that ; at least upon 
the main point it would be well not to lead her. 

Mr. Partridge — Q. I would ask you whe- 
ther any persons did apply to you after the last 
trial } 

A. Yes, sir. 

Q. To know what you knew of this matter ? 

A. Yes, sir. 

Q. Do you know who these persons are ? 

A. I cannot say I do ; there was Mr. Hor- 
wood • 

Q. Do you happen to see the other gentlemav 
any where in court ? (she points to Mr. Willing- 
ton) — ^Did those two persons come to enquire 
of you ? 

A. Yes, sir. 

Mr. Garrow — Q. Mr. Horwood, you related, 
applied to you, but you did not communicate it 
to him ?— How near after the last trial did they 
apply? ^ 
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A. Some time, a good maiiy years back . 

Q, Then we are all right ; though Mr. Hor- 
wood applied to you, yet, until Mr. Willington 
applied to you, I think you never stated these 
facts to any body since the last trial ? 

A. No, sir, never. 

Q. Did you communicate the fads you have 
told me, though Mr. Horwood applied to you, 
since the last trial? — ^Till within these twelve 
months you never mentioned it to any body ? 
^. To be sure. 

Q. Then, when they applied to you first, you 
did not communicate those facts ? 

A. I did not. 

Mr. Erskine — ^Your Lordship and Jury must 
have an opportunity of seeing whether the wit- 
ness understands the question. 

Mr. Garrow — Q. I have put the question 
to you three or four times ; did I understand you 
right, that after the trial several years ago here, 
you never communicated to any body those facts 
you have stated here till within twelve months ? 

A. I did not. 

Q. These facts respecting procuring a child 
you never mentioned sinc« the last trial, till 
within these twelve months ? 

A. No, sir. 

Q. You understand me perfectly, do you ^ 
A. Yes, sir. 
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Q. You are quite sure ? 

ji. Yes, sir. 

Mr. Erskine — It is very material the woman 
should have a recollection ; we, therefore, hare a 
right, in order to bring it to the witness's recol- 
lection, to ask her what communicadon she did 
make ; and I submit, we have a right in conse- 
quence of this, to re-examine her to that single 
point; not asking, did you say so and so, but 
whether she did communicate what she did ac- 
cording to that examination. 

Mr. Gahrow — How is that usual? — Mr. 
Horwood can shew afterwards, if he is asked, what 
she did. 

Court — Q. When did you firat communi- 
cate to Mr. Morwood all the evidence you have 
been giving concerning the selling the child ? 

A. I did not tell it at all to him. 

Q. Did you to any body ? 

A. To nobody. 

Q. Did you mention any part of it about 
seeking for a child ? 

A. Mr. Horwood a^ed me some questions, 
but I did not ^huse to say but very little to him ; 
the answer that he made me was — 

Court — You must not say what he told you. 

Sarab Smith sworn. 

Mr. Partridge — Q. What was your nam( 
before you married ? 
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A. Sarah HollEmder. 

Q. Where do you live ? 

A. At Bloxvich. 

Q. Was you ever brought to bed at Blox- 
wich ? — Had jou ever a child at Bloxwicb ? 

A. Yes, sir, 

Q. How long ago ? 

A. Between two or three and twenty years 
ago. 

Q. Was you married then ? 

A. No, sir. 

Q. Was it a boy, or a girl ? 

A. A girl, sir. 

Q. In what month was the child bom ? 

A. The 10th of February. 

Q. Was it christened afterwards ? 

A. It was christened the summer follow- 
ing. 

Q, Did any thing particular happen while 
you lay in of that child ? 

A. Yes, sir. 

Q. Tell us what it was ? 

A. A gentlewoman came to me and asked 
me whether I was willing to sell my child. 

Q. How long was that after you was deli- 
T£red? 

A. The Sunday following. 

Q. Did you agree to sell the child ? 

A. No, sir, I did not, 

Q. Id what way was this person dressed ? 
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A. Sir, I cannot tell ; I was so ill, I did not 
take any notice of her ; I did not examine her 
dress. 

Q. You cannot speak to that ? 

A. No, sir. 

Q. Did she oflfer you any money ? 

A. Yes, sir, she did. 

Q. What money did she offer ? 

A, She did not offer particular ; she pulled 
out of her pocket a purse, and shook it at me so, 
and said, money was very tempting; I said I 
would not sell my child ; she said, if that was 
not enough, she would give me more ; but I said 
I was not willing to part with it. 

Q. Did she say how she came to come to you ? 

A. It was Mrs. Harris that brought her to 
me. 

Thomas Hollander sworn. 


Mr. Plumptre — Q. I believe you ai'e bro- 
ther to Sarah Smidi. 

A. Yes, sir. 

Q. Do you remember her having a child a 
igood many year^ ago at Bloxwich ? 

A* Yes. 

Q. Did you make any entry of her birth } 

A. Yes. 

Q. Have you got that book with you ? 

A. Yes, (produces the book). 
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Q. It is the family BiUe, is it ? 
A. Yes. 

Q. Just read the eutry you made at the bii-th 
that child. 

Witness reads—" Charlottb the daughter 
' SA.RAH Hollander,, was bom February 10, 
the year 1775." 

A&. Serjeant I^ Blanc— Q. It is your writ- 
g? 
A. Yes, sir. 

Q. When did you write thisi" 
A. It is the uppermoBt. 
Q. Did you write the andennost? 
A. Yes. 

Q. How came you to write both ? 
A. Because I thought it was not visible. 
Q. When did you write this undermost ? 
A. 1 cannot tell the day. 
Q. It was within this month or two ? 
A. It was one day last week. . 
Q. Did you make the uppennostat that time, 
the year 177fi? 
A. Yes, sir. 

Court — Q. Whose Bible was this ? 
A. Mine, sir. 

Q. It was not Sarah Hollander's Bible ? 
A. No, sir. ■ 


Q. Yon are sure of that ? 
A. Yes* sir- 

Q. I see " Sarah Hollander, her book, 1787." 
A. Please you, my Lord, I lent this girl the 
book to go to school. 

[The register of the haptism, dated 27th August, 
1776, read.] 

Q. (ToMr.Willington); When you saw this 
Bible, was the second entry here ? — How long is 
it since yon first saw it > 

A. Within these three or four months. 

Q. Was the second entry in it then, or only 
the first ? 

A. Obly tlie first ; when I first saw the se- 
cond, I asked him why he made it ? and he said 
he thought the first was hardly l«gible. 

Maby Rowe sworn. 

Mr. Partrid&e — Q. What was your name 
before you married ? 

A. Mary Smith ; I have been married twice. 

Q. What was your maiden name' 

A. Smith. 

Q. Did yon ever lire at Walsal Wood ? 

A. Yes, sir. 

Q. Had you a child there a good many years 
ago? 

A. Yes, sir. 


154 

Q. How long since ? 

A. How long ? near three aad twenty years. 

Q. What month was it ? 

A: The 5th February, 1775. 

Q. Was it a boy, or a girl ? 

A. A girl, sir. 

Q. Was it christened afterwards P 

A. It was christened the wake following. 

Q. Do you recollect, while you lay in of that 
child, any person or persons coming to you ? 

A. The Sunday following after I lay in, a lady 
came dressed in a riding habit, and a black hat 
and feather, and she entreated me for my child 
to go a distance, and I refused to let her have it. 

Q. Did she give any reason why she wanted 
the child ¥ 

A. She said it was to go a distance. 

Q. And you refused the child } 

A. Yes, sir. 

Q. Did she apply to you again after that ? 

A. The Saturday following she came again, 
and entreated me in the same manner. 

Q, Did you refuse to part with the child } 

il. Yes, sir, I refused parting witti it. 

Q. Do you know who desired hei; to come 
to you? 

A. No, sir, I cannot tell. 

CocBT— Q. Youknow the day of the month 
now? 
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A. The 5th of February. 

Q. Do you kuow the present month ? 

^. I am sure I cannot tell ? 

Q. Do you know what month it is ? 

A. I cannot tell, sir. 

Q. Do you know what the last month was ? 

A. This is July, sir, this is. 

Q. What was the last month? 

A' June, sir. 

Q- What is the next month ? 

A. August. 

Q« What day of the month is it to-day ? 

A* The last day, sir. 

Q. How long after the birth of the child was it 
christened ? 

A. Why, sir, I cannot tell ; it was bom the 
6th of February ; I cannot justly tell the time ; 
three quarters of a year, for what I can tell, to the 
best of my knowledge. 

Q. I understood you to say it was the week 
following. 

A. When the lady came to me — it was born a 
week when the lady came. 

[The Register of Frances Smith read, firom 

Walsal church.] 


" Frances, base bom daughter of Mart 
Smith, baptized November 6, 1774.^^ 
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Jury — We wish that question to be put to her 
again. 

Q. I understood you to say it was the week 
following ? 

A. The lady came a week after it was born. 

Q- When was it baptized ? 

A. I cannot justly tell the day. 

Q. What time of the year is the wake ? 

A. It is seven weeks before Christmas. 
Mary Ward sworn. 

Mr. Partridge — Q. What was your name 
before you married ? 

A. Mary Hicks. 

Q. Where did you live ? 

A. At Wolverhampton. 

Q. Was you ever married to a person of the 
name of HoUins. 

A. No, sir. 

Q. Had you ever a child at Wolverhampton a 
good many years ago ? 

A. Yes, sir ; it is turned twenty-two years ago, 
drawing twenty-three. 

Q. Who was the father of that child ? 

A. John Hollins, a stone mason. 

Q. Was it christened at Wolverhampton ? 

A. Yes, sir, in the old church. 

Q. Do you recollect by what name ? 

A. James Hicks. 

Q. Where was you delivered of th^t child.^ 
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A. At Wolverhampton, Ib John Street. ' 

Q. Was you ever in the workhouse ? 

j4. No, sir, I was not 

Q. Was any application made to you by any 
person to deliver that child to any body ? 

A. Yes, sir ; Mr. Craddock, the goi^ernor of 
the workhouse, applied to me ; he applied to my 
mother first. 

Q. Did any lady ever apply to youl 

A. Yes, sir. 

Q. Where did you meet her? 

A. She went down to the workhouse to en- 
quire for a child a month or five weeks old ; it was 
not to be any older. 

Q. You was not there at the time 1 

A. No, sir. 

Q. Did she apply to you for your child ? 

A. Yes, sir, she did. 

Q. What kind of person was this lady ? 

A. She had a jean dress on, a black bat, a 
large bunch of ribbons ; but as to a feather, I will 
not pretend to say. 

Q. Was she alone, or any body with her ? 

A. Yes, sir, Mrs. Harris. 

Q. Did you know Mrs. Harris ? 

A. Not at that time, but I knew her name. 

Q. Did you part with this child to her ? 

A. Yes, sir ; I did to Mrs. Harris ; the lady 
did not take it herself. 
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Q. What day of the week was this ? 

A. On the Monday. 

Q. What became of the child afterwards ? 

A. Indeed, sir, I did not know for some time 
after, till the Wednesday, when I happened to 
hear of it. 

Q. Did you endeavour to get the child again ? 

A. Why, sir, a neighboui- happened to go to 
buy some oatmeal ; she said there was a lamen- 
tation, and said she was sorry for the young 
woman who had lost her child, as she wished to 
have it again. 

Q, Where did you find the child afterwards ? 

A. AtBloxwich. 

Q. Did you go there yourself? 

A. Yes, sir ; [ went with a Mr. Dace and the 
Bloxwich constable, and served a warraa(. 

Q. Did you apply for a warrant ? 

A. Yes, sir. 

Q. Whom to? 

A. To the Wolverhampton Justice. 

Q. Did you obtain the warrant f 

A^ Yes, sir. 

Q. Did you go with the warrant and Mr. 
Dace to Bloxwich ? 

A. Yes, sir. 

Q. At whose house did you find the child ? 

A. Mrs. Harris's. 

Q. Did you take the child away ? ^ 
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A. 1 took the child airay that night* 

Q. You mentioDed John Dace went with 
you? 

A. Yes, sir. 

Q. Was a constable with you besides John 
Dace? 

A. Yes, sir; the constable of Bloxwich? 

Q. Do you know his name ? 

A. No, sir, I don't know; Dace fetched the 
constable, and I went to the house and recovered 
the child. 

Q. Did you see Mrs. Harris yourself? 

A. Yes, I did ; I said it was my child ; and 
she said if it was my child 1 was welcome to it. 

Cross-examined by Mr. Garrow. 

Q. How old was your child at the time you 
found it. 

A. Sir, it was near a month old. 

Q, You cannot say whether there were any 
feathers in the hat. 
A. No, sir. 

Q. Whether I take you down right or not, 
I know she had one. Who had been talkii^ to 
yon about feathers ? 

A. Why, sir, noWly has been talking to me 
about it. 

Q. You never heard any body say any diing 
about the hat and feathers. 
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A. Noy»ir. 

Q. Whetliershe had a veil on you oaDnot tell ? 

A' She had no veil. 

Q. Nobody has ever talked to you about the 
feather ? 

A. No, sir. 

Q. How came you. to talk yourself out of 
breath about the feather ? 

A. I cannot tell you, sir. 

Q. You might as well have told us she had a 
red night-cap on. Come try your hand ? 

A. I have told the truth. 

Q. You mean > to swjear that no person has 
conversed with you, or questioned you, whether 
she had a feather in her hat ? 

A. No, sir. 

Q. You are positive of that } 

A, Yes, sir. 

[The Register read from Wolverhampton Old 

Church.] 

'' James Hicks, base born s^n of Mary 
Hicks, baptized February 1st, 1775.^^ 

John Dacb sworn. 

Mr. Partridge — Q. Do you know John 
Harris of Bloxwich ? 
A% Yes. 
Q. And his wife ? 
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Q. Do you know a person of the nftme of 
Mary Hollins, or Mary Hicks ? 

A. I never asked her name j I believe the 
same person is here now ; it seems her name is 
Ward. 

Q. Did that pei-son ever apply to you to get 
back a child for her ? 

A. I was at Wolverhampton market with my 
wife, and my wife went to her si^tanding; we 
usually sold oatmeal ; and they came and fetched 
me, and told me there was a great crowd of peo- 
ple round my wife, going to take her up ; and I 
asked what was the reason, and went down. 

Q. Did you go to Bloxwich with this woman ? 

A. Yes, sir. 

Q. Was there any application miade to the 
j u&tice ? 

A* Yes. 

Q. Had you any warrant ? 

A. Yes. 

Q. Whom did you deliyef the warrant to 1 

A. To Mr. Thomas Horton. 

Q. Was he constable at that time ? 

A. Yes, sir. 

Q« Do you know whether the child was taken 
away from Mrs. Harris or not > 

A. Yes, it was ; before it pleased God to de- 
prive me of my sight 
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Q. It.waslaken awaj? 
J. Yes. 

Mrs. HoRTON sworn. 

Q. Do you live at Bloxwicb ? 

A. Yes, sir. 

Q. I believe your husfoaod is not alive ? 

A. No, Mr. 

Q. Did he live there a good mauy years ago, 
ma'am ? 

A. Yes, be did, sir. 

Q. Do you remember whether be lived there 
in the year 1775'* 

J. Yes, sir. 

Q. Was be constable of the parish that year i 

A. Yes, sir. 

Q. Have you found among his papers any 
warrant respecting the searching for a child in 
your parish f 

A. Yes, sir, 

Q. Where did you find it, tna'am ? 

A. In my husband's desk, among some writ- 
ings. 

Q. How long hare you lost your husband?' 

A. About five years ago. 

Q. How long after did you find it ? 

A. Soon after Christmas, 1 think. 

Q. After his death > 

A. Yes, sir. 


Q. Did you know Mr. Marsh ^ 
A. No, sir. 

[The Register of the burial of John MabsiIi 
Esq. aged GT, read.] 

Mr. WooLLRiDGE swom. - 

Mr. Partridge — Q. Did you know Mr. 
Miu«h? 

A. Yes, I did. 

Q. Did you know his hand-writing ? 

A. Yes, sir. 

Q. You have seen him write many times ? 

A. Yes. 

Q. Is that his hand-writing, to the hest of 
your knowledge? 

A. It is, sir. 

[The Warrant read.] 

" County of Staflbrd. I 
to wit. § 

" To afl constables and other peace officers for 
the said county of Staffiird, whom the execution 
hereof may concern : — 

" These are in His Majesty's name to will and 
require you, upon sight hereof, to bring before 
me, or some other of His Majes^s justices of the 
peace for the said county, two persons, supposed 
to reside at or near Bloxwich Heath, in the said 
county of Stafford, of whom you shall have chai^. 
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to answer to such matters and things aes on His 
Majesty's behalf shall be objected against them 
by Mary Handley, single woman, on a suspicion 
of clandestinely and fmudnlently obtaining and 
cotiveying away, for the sum of one shilling, her 
male bastard child< 

*^ And hereof fail you not, at your peril. Given 
under my hand an seal, the 22nd day of Febru- 
ary, in the year of our Lord one thousand seven 

hundred and seventy-five* 

" John Marsh." 

John Harris sworn. 

Mr. Partridge — Q. You live at Bloxwich? 

A. Yes, sir. 

Q. Have you lived there a good many years } 

A. Yes, sir ; I havcr 

Q. Is Ann Harris your wife ? 

A^ Yes, sir. 

Q. Do you remember, a good many years 
ago, a lady coming to your house ? 

A' Yes, sir^ 

Q. How many years ago ? 

A. About twenty-two. 

Q. What di4 she come for ? 

A. She said she wa^ a lady's waiting maid, 
and wanted a child* 

Q. Did you endeavour to procure a child for 
hei^ any where ? 

A* She came on the Saturday night frcmi , 
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Stafford along with my wife, and desired me to 
direct her some where to get one ; on "Satiirday 
night or Sunday my wife went with her. 

Q. What day did she first come to you?' ^''' ' 

A' Saturday ; then they went on Sunday to 
one Mary Smith* 

Q. You was not with her ? 

A* No, sir. 

Q. Do you remember a child being taken 
firom your house tiliat had been procured at Wol- 
verhampton * 

A» Yes, 

Q. After that child was taken away, was you 
desired to procure a child some where ? 

A. Yes, sir; we got another. The first came 
from Wolverhampton on the Monday ; we kept it 
till the Wednesday ; it was to go to Lichfield on 
Friday, when a constable and woman came and 
took the child away« I went to Birmingham on 
Thursday, and I heard of a child at that time, in 
London 'Pr^itioe Street. I called there for re- 
freshment, and I was talking of this child being 
gx)ne, and I should be glad to get another ; and 
my daughter, that lived at Birmingham, told me 
she thought she could procure me one. 

Q. What was her name ? 

A- Elizabeth. 

Q. She then told you she thought she coul<| 
.procure you one? " > 
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A. She took me to an uDfortuDate woman 
that helped me to the child. 
• Q. Did you propose to the woman to have her 
child ? 

A. Yes, sir ; I told her it would be well done 
by ; and the people of the house said there need 
be no fear to put any thing in my hands ; they 
would be bound 1 took care of it. 
Q. Who was that person ? 
A. Ann Stokes. She is married now, I be- 
lieve. 

Q. Did you mention then when the lady 
might come for the child ? 

A. Yes ; I said I would either nieet them, or 
be there on the Sunday. 

Q. Did you go to Birmingham after this ^ 
A^ I went on Sunday. 

Q. Did you see the lady between that mid 
Sunday? 

A. Yes; she came on the Saturday from Lich- 
field ; she came back way, and went up stairs. 
We had company then, and she would not be 
seen. 

Q. This was after the Wolverhampton child 
was gone ? 
A' Yes, sir. 

Q. Did you mention that to her ? 
A* Yes ; she went and laid down «tn the bed, 
and in the night came to my bedside, and said. 




*^ when will you go for this childl God bless 
you, get up, for I shall be undone without my 
child/' 

Q. You went out at three o'clock ? 

A. Yes. 

Q. What day was that? 

A. On Sunday morning. 

Q. If you got the child, was you to come to 
any place ? 

A, I agreed to meet at the Horns at Queslet^ 

Q. Upon the road between Bloxwich and* 
Birmingham? 

A. Yes ; I used to go that way to market. 

Q. Did you go to Birmingham ? 

A. I did ; I rapped at the window where she 
lived, and she got up directly ; and I said, >^ go 
and call that woman, and bring the child." 

Q. Did she go and call that woman ? 

A. Ye^, sir. 

Q. Who was (hat woman that she was to go to 
call? 

A- I don't know; the mother of the child 
brought it into the street. 

Q. Did you return with her from Birming- 
ham to Queslet? 

A> Yes, sir. 

Q. Who came with you ? 

A. There was the mother, the child, the 
nurse, and me. I said, when I got to Queslet, 
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we could not do without some refreshment. The 
young woman was washing the house. 

Q. You set out together to return to Ques- 
let? 

A. Yes, sir. 

Q. Did you come there ? 

A. Yes, sir. 

Q. Whom did you meet there ? 

A. A woman who called herself Mrs. Day ; 
,and she was combing her hair when I got there ; 
my daughter and she was there ; 1 had left them 
at Bloxwich, and went to Birmingham. 

Q* Were any persons that belonged to the 
public house there ? 

A' There was ; but I donH know their names. 

Q. Were there two persons or more ? 

A. I said, " Ma'am, if you please you are 
wanted ;'' and she came out with her hair all 
about her to the woman. 

Q. When you got back to the Horns at Ques** 
let, with the mother and the child, what became 
of the child? 

A^ Mrs- Day, as she called herself, came out 
and received the child of the mother, and she 
gave her half-^-crown, and the woman said, 
" Ma'am, I don't sell my child." She said, " I 
did not give it for the child ; I gave it you to buy 
^me refreshment as you go back again*" 

Q* Who went away with the child ^ 
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stripped it, and put fresh clothes on ; and she 
said, " do you think you should know this child 
if you saw it again ?*^ and I said, " yes, ma'am ;*^ 
and she went down to the George and hired a 
chaise, and went down towards Atherstone. I 
went down too, and saw her in the chaise, and 
she went off to Atherstone ; she went that way, 
and I heard she went there. 

Q. After this— -after you had parted with this 
lady, as you say, with the child in the chaise, 
when did you see her next ? How many years 
before you saw her again ? 

A. She sent for me to the Swan, at Pelsal. 

Q. Who sent for you ? 

A. Mrs. Day* 

Q. Did you meet her there ? 

A. I saw her there, and drank with her 
there. 

Q. Was your wife there ? 

A, My wife went with me. 

Q. What did she say to you ? 

A. She said, ^^ that child you got is a fine 
boy, and they want to disinherit him;'' and, 
8ays she, " I hope you won't let any body know, 
if any body should come to enquire after him." 

Q. Did you meet her afterwards at any other 
place? 

A. No, sir ; they sent for my wife to Hanley 
Green. 
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Q. You did not go to Hanley Green ? 

A. No, sir ; they was to have wrote to me a 
letter to Lichfield, but they did not. The man 
came and fetched my wife with a pillion and 
saddle. 

Q. Did you know Sarah Hollander, your 
neighbour ? 

A. Yes, sir. 

Q. And Mary Rowe ? 

A. She was not my neighbour. 

Q. Do you recollect their having bastard 
cl I ildren about this time ? 

Court — ^The register proves that. 

Cross-examined by Mr, Serjeant Lb Blanc. 

Q. This Mrs. Day came to your house — ^what 
time did you say ? 

A. She came of a Saturday, sir, every time she 
came 

Q. Did she come very often ? 

A. She came very frequently, and left her 
horse at our house a whole week — we thought 
we had lost her. 

Q. So that from the time you first saw her, 
till the last time, must have been a good while 1 

A. It was about a fortnight. 

Q. Her horse was part of that time left there ? 

A* Yes, sir 4 she call^ herself Mrs. Day. 
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Q. How many times did she come backwards 
and forwards ? 

A. I cannot tell — she might come three or 
four times ; but I cannot tell ; I little Aought of 
'being called upon* 

Q. Then you did not keep any particular ac- 
count of that P 

A. No, sir. 

Q. When did you iBrst think of taking any 
account of that ? 

A. Not till they came and gave me notice. 
People came and threatened me about the child. 

Q. After that you did take notice of it to di^ 
ferent people ? 

A. I never talked of it, sir — ^the mother of the 
child came to me, and told me. 

Q. You never said any thing about it ? 

A. No, sir. 

Q. You did not mention the name of Day to 
any body ^ 

An I don't know as I did. 

Q. From the first you knew she called herself 
Day ? 

A. Yes, sir. 

Q. You never mentioned it till just before the 
trial ? 

A. It has been in every body's mouth ; it was 
Mr. Jacky Smith that let me know any thing 
of it. 
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Q. How long since ? 
A. It may be first about half a year. 
Q. That was the first time you mentioned it 
to any body ? 
A» 1 es. 

r 

Mr. Partridge — Q. Was you at Hunting- 
don ever before ? 

A. No, I never was herfe before. 

Jury — Q. Did Mrs. Day tell you, the ;^rst 
time she came to your house, her name was 
Day? 

A. No, sir. 

Q. How came you to know ? 

A. When I saw her at Pelsal. 

Q. When you was examined just now, you 
said, on your arriyal at Birmingham, you pro- 
cured a child ; you went to Queslet, attended by 
the mother and child ; I want to know whether 
she called herself Mrs- Day at that time ? 

A. No, sir ; not then. 

Q. I want to know how you came to know her 
name was Day ? 

A. When she was about tryii^ for it before ? 

Court— ^Q. Did she call herself Day at Ques- 
let? 

A* No, sir ; she would not tell me where she 
came from, or any thing of the kind ; it has given 
me a deal 6f trouble ; i t is a. deal out of iny way 
coming here now. 
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Sarah Bradbukt sworn* 

Mr. Sbllon*— Q. What was your maiden 
name? 

A. Sarah Harris. 

Q. Daughter of the last witness ? 

A. Yes, sir. 

Q. Did you live at Bloxwich ? 

A. Yes, sir. 

Q. Do you recollect a lady coming to your 
father's house some years ago ? — and when ? 

A' Yes, sir. 

Q. How many years ago might that be ? 

A. Near twenty -two years ; it was at the time 
Sarah Hollander's child was born- 

Q. Do you know how she was dressed ? 

A* A light riding4iabit, and black hat and 
feather. 

Q. Did she come on foot or on horseback ? 

A* On horseback. 

Q Did you yourself go with her, to make any 
application for a child .^ 

A. I did, sir. 

Q. To whom did you go ? 

A. i went to the Horns at Queslet. 

Q. Did you ^ before that time } 

A. No, sir. 

Q. Had the lady, before you went there, been 
backwards and forwards to your Other's house } 

A. Yes, sir, sometime. 
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Q. You know what her name is ? 

A, Ye»— Osborne. 

Q. What did Mrs. Day say about the child ? 

A. She told her the child would be as one of 
her own ; and told her not to make herself un- 
easy; she might hear of it, perhaps, in three 
weeks or a month. 

Q. Did you see any money at all ? 

A. Yes, sir, there was some few words pas- 
sed ; my father said, ** Ma^am, they have come a 
long way this morning ;'' and she gaye them half- 
a-crown; she kissed her child, and said some 
words. 

Q. Did she go away from the house then ? 

A. We walked a little way up the lane. 

Q. Did you walk with the lady up the lane ? 

A. Yes, sir. 

Q. And the person who called heiBelf the 
mother of the child ? 

A. Yes, sir ; there was the mother, the nurse, 
the lady, my father, and I. 

Q. What was then said B 

A* She talked very comfo^-table to her ; that 
she should hear of her child, and he should have 
a large estate ; the mother then kissed the child, 
and gave it to the nurse, and the nurse gave it to 
the lady. 

Q. Did you continue in company with the 
lady ? 
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A. A littte way up the lane ; my road was a 
little way with their road. When we came up to 
Bar Beacon I left her, and never saw .the lady 
since that time. 

Q. Did you know the name of the lady ? 

A. No, sir ; it was unknown to me, and I 
believe to all of us. 

Q. You never heard the name mentioned ? 

A. No, sir. 

Q. Then the lady and your fether went away ? 
what became of you ? 

A. I went home by myself. 

Q. What became of the woman and the 
nurse? 

A. They turned short tt^ether back. 

Q. Where did the bottom of the lane go to ? 

A. To Birmiogham. 

Q. Did they go with the child > 

A. No, sir. 

Cross-examined by Mr. Garrow. 

Q. Your father's public house was a good 
deal resorted to by that lady ? i 
A. Yes, sir. ' 

Q. She was there a good while? 
A. Yes, sir. 

Q. Your iamify had a good deal of trouble > 
A, Yes, sir. 
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Q. Did yon »ee Mr. Steveawn ? 

A. Not Ihat I know of. 

Q. Do you know any such peraoft 1 

J. Not of that name, I doo't. 

Q. Without recollecting the niune, do you 
remember talking with any body about what you 
was in town fw ? 

A. No, sir. 

Q. How was your father dt>out that time ? — 
Was he quite clear as he always is, or did he 
want any of your help ? 

A. No, sir ; if he did, he bad twmc c^ it. 

Q. You never said he did } 

A. Ho, sir ; not to my knowledge. 

Q. Did your mother go qp with him? . 

A. No, sir. 

Q. You don't know Mr. Steveason by name ? 

A. No, sir. 

Ann Ra.w9ome sworn. 

Mr. PtuMPTRE. — Q. What was your name 
b^ore you married ? 

A. Ann Ashford. 

Q. Did your &ther or Kotber keep any bouse 
at Queslet ? 

J. Yes, sir, ihe Horns at Quec^t. 

Q. Did they keep tiiat house twenty-two 
yearsago i 

A. Yee, sir, diirty. 
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Q. When Harris came, did any body come 
with him ? 

A' Two women and a young child. 

Q. Did Harris introduce these two women to 
the person who came with Harris's daughter? 

A. As soon as they came in, the woman be- 
gan to undress the child ; and the lady asked for 
the child and wrapped it in the clothes ; after that 
they went away. She bad a bundle of exceed- 
iog fine elegant bed clothes, and she dressed it ; 
it was dressed in its own bed clothes, and she 
undressed it. 

Q. Was it taken away from your house ? 

A. Yes, sir, it was ; she asked for her horse ; 
she wrapped the child in a white mantle ; she 
adced for the horse, and the woman brought the 
child, and put it in her lap, and they all went 
away together. This was on the Sunday morn- 
ing. 

Q. Do you remember what month it was ? 

A. No, sir. " 

Ann Osborne sworn. 

Mr. Partridge — Q. You will attend to me. 
What was your name before you married ? 

A. Ann Stokes. 

Q. Did you live at Birmingham in the evlier 
part of your life? 
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A. Ye^. 

Q. Did you know a daughter of his who 
lived at Birmingham ? 
A, Yes, I saw her. 

Q. Was any application ever made to yoii by 
any body, to part with that child? 
A. Yes, sir. 

Q. Who applied to you? 
A. John Harris, of Btoxwich. 
Q. What did he apply to you to do with the 
child ? 

A. To let a lady have it. 
Q. How old was your ehiM that John Harris 
made this application for ? 

A. It was about thirteen or fourteien weeks 
old, 

Q. Did you approve of John Harris's pro- 
posal ? 

J, I don't know, sir ; I did not entirely, but 
I let him have it. 

Q. Did he apply to yon* any time before you 
did let him have it ? 

A, Yes, he came to me &tk the Thursday 
evening* 

Q. That is market-day at Birmingham ? 
A. Yes. 

Qr He spoke to yon dien about the child? 
A. Yes. 
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Q. Theuurse which had him ? 

A. Yes, sir. 

Q. Where did you go to ? 

A. We went to the Horns at Queslet. 

Q. Whom did you meet at the Horns ? 

A. This lady whom he mentioned. 

Q. Did you see any body with her ^ 

A. A girl, his own girl. 

Q. Do you mean Harris's girl ? 

A, His own daughter. 

Q. What did the lady say to you when you 
eame with your child } 

A. She told me to make myself contented, 
and she asked me if he was a Christian ? I said, 
" Yes" — " Whether he was likely to live ?" 1 
said '*' Yes ;" and she said, if he lived he would 
come to a good deal of^money. She said he 
would be christened again, and his oaQie would 
be Thomas. 

Q. Did you consent to part with the child 
to her ? 

A. Yes, sir, 1 did. 

Q. Where was it the child was delivered to 
her? 

A. Just alittle above tbe house. 

Q. Who was present at the time the child 
was delivered? 

A John Harris, his daughter, the nurse, and 
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^; I inqamd of John Harris and hm imk, 
and at the boase where be wa» at. : 

Q. You couM learn no tiding <yf bin^ ?. 

A. No> sir. 

Q. When was it you first heard of yoiir child 
again ? 

A. It was ttmeb aboQ* ib«t tone ;. dbiorut ele* 
ven years ? 

Q. To what plaice did yoa ga fov the purpose 
of seeing any body to know ahotit your child? 

A. Mr, Jvfan Harrises. 

Q. At the end of the eleven years, when you 
had heaid of the cfaifdy what piaee did you g,6 to 
to learn any thing about it ? 

A. Iwcftitto Mv&Dflfyw 

Q. Where was she I . 

A4 She wa» dowtn at TrtsMham* 

Q. How aime yon to hear or tO' know that 
you oould see her at TreBtftam ? 

A. Because I had information she My«dl thiere. 

Q. From whom? 

A. From one Mr. Horwood. 

Q. Is that my Lord Staflbrd'^ steward ?. . 

A. Yes, sif; 

Q. You went there to see her ?. 

A. Yes, sir. 

Q. Did you see her? 
A. Yes, sir. 
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A. I went up to her room, to her bed r06m, 
where she was ; and I told her I was the mother 
of the child that she had. 

Q. What answer did Mrs. Day make to that ? 

A. She was very much confused, and she 
owned she had it of me ; and she said she had 
always done what she could for its good, and that 
it had been very well taken care of. 

Q. Did you make any complaint to her, for 
not having heard from her as she had promised ? 

A. Yes, sir ; she said the child was alive and 
well, or else she would tell me of it. 

Q. Did you learn any thing from her respect- 
ing a trial ? 

A. She told me there had been a trial respect- 
ing the child, and she, always 3tuck up for the 
child, and she was afraid I was come to hurt 
him. 

Court — Q. Who mentioned the trial ? — ^you 
or she? 

A. I cannot remember ; either her or me ; I 
think it was me. 

Q. Did you learn from Mrs. Day where the 
child then was ? 

A. No ; she did not positively: tell where it 
was ; in some shire, but she did not tell me 
where ; she did not tell m6 the name of the town, 
or what you call it, that the child was at. 

Q. Was Mrs. Day, the person whom you saw 
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at TpeiiABm, At peiMO to whom you deliverec 
IbeebildatQiieslet? 

A^ Yes ; I know she wag. 

Q. I thiuk you said Dutton was forced u 
support this chikl ? 

A. Yes, sir. 

Q. Did you receire money Arom the work- 
house for the support of &e child ? 

A. Yes, sir. 

Q. Up to what time was that payment made ! 

A. Why, sir, I believe it was after the child 
was gone some weeks ; 1 caaoot josdy say hon 
many ; five, six, or eight. 

Q. Six or eight weeks after the child vrae 
goue? 

A Yes, sir. 

Q. Do you know die month in which you 
pfuted with the child i 

A, Ve-, sir. 

Q. What month? 

A. It was the Sunday before lent, I know. 

Croa»«examined by Mr. Garaow. 

Q. Oo you recollect whether the Lent fell 
early or laie thpt year ? 

A. 1 oannot. 

Q. You eMiflot tell whether it fell eariy or 
late that) ear? 

A. No, i eannat. 
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Q. Try aaid recollect— we will waive for the 
present. — I wish you to recollect what year it was 
in ; it was a remarkable circumstance in your 
life. — Had you any more bastards ? — any more 
children ? 

A. Four mcire, sir. 

Q. Any more bastards } 

A. No, sin 

Q. It was a remarkable circumstance ; I wish 
you to recollect it ; it may not be agreeable to 
answer it ; Button was the person to whom you 
swore it ; you will take some time to consider it ; 
he did not marry you ? 

A. No, sir. 

Q. You don't know whether it was about that 
time that you was acquainted with any body of 
the nione of Windsor ? 

A. I never was acquainted with any person of 
that name. 

Q. You donH know any person of that name ? 

A. I lived with a person in the same house 
with him. 

Q. He was your landlord ? 

A. Yes, sir. 

Q. That was all the acquaintance you ever 
had with Windsor P 

A. Ye&, sir. 

Q. That is all tiie ^equaintance ? — I only ask 
you whether you had iwy other acfiuatntance. 
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Q. That might or not lead to a considerable 
degree of intimacy ; did it or not ?— Was he and 
you pretty intimate ? — May be you did not hear it, 
or perhaps not understand it ; if you understand it, 
will you answer my question ? — ^Did the circum- 
stance of your washing for the widower lead to 
any particular intimacy ? 

J. It might. 

Q. I don^t ask how much you did for pay or 
g^tis. Did it lead to any particular intimacy? 

A. I will not swear any thing at all about it ? 

Q. You have sworn it once, and my learned 
friend has taken it down, that you had no particu- 
lar intimacy with Whitehouse. Upon your oath, 
do you mean to swear that again, and let that be 
taken down as your answer? — ^My question is, 
whether, upon the solemn oath you have taken, 
you mean to say you never had any particular in- 
timacy with Whitehouse? 

A. What I did for him he always paid me 
for. 

Q. Upon your oath, had you any particular 
intimacy with Whitehouse? — It is early in the 
day ; we are not fatigued yet^ 

A. I told you what I did for bim he paid me 
for. 

Q. Then you was not more intimate with him 
than with all other men in Birmingham ; do you 
mean to swear that ? 
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No, sir ; I doD't mean to swear that. 
Were you then particularly intimate ? 
We are not intimate, 

1 ktion you are not ; you are married now ; " 
you are better oflF; I will remind you of a 
islance ; you may recollect it ; a circum- 
when your daughter was about ten years 
; do you recollect whether any thing hap- 
then that may bring it to your recoliec- 
your other is a daughter bom after mar- 
Yes, sir. 

. Was there any thing material ; fuid I tell 
lirly I know it just as well as you do, and 
are I advise you to tell it out ; does any 
nstance occur to your recollection that was 
lar, or that would be singular in other &mi- 
vhen your daughter was about ten years of 

, I don't recollect. 

Neither with respect to Windsor or White- 
?' 

No. 

Do you remember the child being alarm* 
-You will by-and-bye. 

No. 

You don't recollect any such drcumstfmce } 
, No. 

. Some night, when your husband hajipened 
I be at home ? 
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A. No. 

Q. An in&nt then may be alarmed when there 
is no man to protect her ? 

A. No, sir. 

Q. Which of the gentlemen was it that dis- 
turbed the child that night, Windsor or White* 
house ? 

A. Nobody d^tutbed the child that I knelir 
of. 

Q. Which of the gentlemen was it that slept 
in the bed? — ^We will ask by-and-bye who 
eke was there ; they were not both there that 
night? 

A. 1 don^t know ; I forgot. 

Q. If they were not both there, which was the 
one ? 

A. Never the one that I know of. 

Q. Will you swear that ? 

A. I won^t swear it. 

Q. We have not half done yet. Do you mean 
to swear, that vou do not believe that one or both 
of these men were there at that period to which I 
allude. 

A. I don't recollect any thing at all about it. 

Q. How long is it ago, woman ? — We have 
you here for a witness of memory ; a woman that 
recollects things, and can state them ; was that of 
such irequent occurrence that yoiir husband was 
from home, and the child alarmed by sometimes 

o 2 


y 


^ 


196 

ing' iato his bed f We will fraire this a 
hat is your husband by trade? 
wldier. 
>rivate ■ 
s. 
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my separate trade, by which you main- 
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It? 
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en the means you have for. support are 
usband's pay ? What means of support 

ave been in service. 

bio are you servant to now ? 

'body. 

lon't mean who you are servant to now ; 

'ou are servant to truth — who was the 

\m Vaugham. 

iW long ago? 

I or seven months. 

lere have you been for the last six or 

iths? 

ave been at Mr, Day's keeping the last 

IS. 

I has supported you the last six dionths ; 
the young man you say is your son ? ' 
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Q. What Day are you speaking of? 

A. Mr. Day that is here, I expect. 

Q. Which do you mean you have been sup- 
ported by ? I 

A. Mr. Day. 

Q. What Mr. Day? 

A. Mr. Day of Bedford. 

Q. Where have yoQ been? 

A. I have been, sir, at a place called Bart- 
field ? 

Q. Where is that ? 

A. In Essex. 

Q. When did you leave Birmingham 1 

A. I left it on the 4th of December, or 5th, I 
cannot be sure which. 

Q. Have you been at Bartfield ever since you 
left Birmingham f 

A. Yes, sir, 

Q. At whose house ? 

A. John Taylor's. 

Q. Supported there at the expence of Mr. 
Day, the plaintiflF? — Did he provide you with 
any articles of dress ? 

A. What I had, sir, I worked for. 

Q. For the last six or seven months you have 
been at Bartfield, in the pay of Mr. Day ? 

A. Yes, sir. 

Q. Recollectthenameofthenursewithwhom 
the child was at the time you parted with itP 
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cannot ; she had it but a week ; and if 1 

rH it I have forgot it. 

'y what name did you visit Treutham, the 

• you went to visit Mra. Day ? ' 

\y the name of Johnson. 

Tiat was not your bame? 

know it was not ; that was what that 
Eui [Mr. HoHrood] pleased to call me. 
.fler you had seen Mrs. Day the first 
d you not say that she was not the person 
I you had parted with your child ? 

Bfud I did not know her the first time ; 
it positive the first time. 
Jpon your oath did you not say it was not 
on? 

said I did not think it was. 
That it did not look like her; she was 
ich altered ; and that you did not think 
the same person 1 

did not say downright. 
>id you not tell me a moment ago that 
fea not tell me, in the hearing of those 
en > — I>id you not use this expression, 
not think it was her ?" 

imght say. I did not think it was her ; but 
er.— I did say so the first time ; 1 was not 
vas her. 

>id you not say you thought it was not? 
. said I thought it was not Uke her. 
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Q. You thought it was not her? 

A. I could hot be persuaded it was her ; for I 
was not quite sure it was, 

Q. Then you did not see her again for three 
y eara ? 

A. I think it was about three years. 

Q. Who ordered you to go the second time ? 

A. Only myself and my husband ¥ 

Q. Where was your husband ? 

A. At home at Birmingham. 

Q. He ordered you to go ? 

-4. No ; he did not desire me to go ; but he 
did not hinder me going ; I went of my own 
accord. 

Q. I take it for granted you did not receive 
any money, the firet time you went to Trentham, 
from any body ? 

A. I had money to bear my expences ; I had 
two guineas and a half. 

Q. W^ that all you received? 

A. Yes, sir, the first time. 

Q. Are you sure of that? 

A* I had some more after that ; I did not go 
for that- 

Q. Anymore? 

A. Five guinfeais. 

Q. Upon your oath had you not eleven guineas 
and a half? 

A. Imight make a mistake, sir, possibly. 
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Q. I put it to you ; did you make a mistake ? 
Was it eleven guineas and a half t* 

A. I don't recollect it was ? 

Q. Will you awear you believe it was not ? — 
I doD*t ask you to swear positively ? 

A. It might ; I am not quite certain. 

Q. W il you Bwear that you did receive less 
than eleven guineas and a half? — Will you swear 
it was not more i 

A. No, sir ; I will not swear it was more. 

Q. Will you swear it was not more ? 

A. The expence of the coach hire might 
amount to that- 

Q. Then you do begin to believe you was 
right in the first guess? 

A. It may be so> 

Q. I am but a stranger in this country ; how 
for is it from Birmingham to Trentham >* 

A. About forty miles, I think. 

Q. You was gone, I think, three days ? 

A. Somewhere thereabouts< 

Q. Now, Mrs. Osborne, 1 want to know the 
year when you parted with your child ; what y^r 
are we in now ? 

A. I cannot recollect the year. 

Q. Do you recollect the day you was broi^ht 
to bed ? 

A. The 18th of November. 

Q. Whatyearl— Was. it in the year 17731 
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A. I foi^t. 

Q. Was it in 1777? 

A. It is twenty-two years ago. 

Q. \^^ it in 1777 or 1773, upon your oath, 
as you best recollect? 

A- I cannot tell. 

Q. How long was it before your daughter was 
frightened ? 

A. I cannot tell P 

Q. How long was it before yon was married ? 

A- He was about five years old. 

Q. When was your first child to your busband 
bom? 

A. About a year and a halfafter I was married? 

Q. What day was that i> 

A. The 2od of April. 

Q. What year? 

A. I cannot tell. 

Q. Having took a little breathing time, we 
will come bade again to our old acquaintance, 
Mr. Whitehouae ; will you be so good as to in- 
form us, what the nature of your connection with 
him was ? 

A. What I did for him he paid me for ; that 
was all that passed. 

Q. That you swear positively p 

A. Yes. 

Q. Was that all that passed t 

Q. Yes ; that was sufficient. 
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Q, Do you mean to swear you had no other 
couoection with him than that of a washer- 
woman 1 

A. No, sir; I wont swear that; I did not 
come to swear that. 

IMr. Erseinb — I certainly think this is not 
proper. 

Mr. Garrow — I cannot go more regular ; it 
is the constant, practice of my learned friend ; it 
is the constant answer given and received ; as it 
goes to a verdict, if she had been living in one 
instance in a state of adultery, and the other in 
a state of fornication. I admit the witness would 
say, she is not bound to accuse herself ; but we 
are upon the credit due to this woman, upon a 
most important story, and I would borrow what 
my learned friend very often states to juries — ^if 
you find a witneas falsified in part, how can you 
tell where the falsehood ends and truth begins ? 
—She has now made it necessary, for the pur- 
pose of trying her credit, that I ask those ques- 
tions, because she has said, over and over again, 
that there, has been no other intercourse between 
that man, of whom I have been speaking, than 
that of washing for him. — In the name of God I 
would ask what would become of the security of 
public justice, if, when 1 come prepared to prove 
the contrary, perhaps, upon h^r own oath — I 
would ask, what would become of the security of 
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public justice, if she may be now secured, or if 
she be permitted to secure her credit and con* 
science by avoiding giving such evidence, and 
denies it in the manner she has*. No man alive, 
who has experience ; no man alive, with the in- 
tellects of a baboon (to make use of an expres- 
sion of my learned friend), would doubt but she 
cuts up her credit root and branch ; she may 
give it any way she pleases ; and it is matter of 
indifference to me, but the ends of justice must 
be satisfied ; therefore, with the most humble de* 
fereiice to your Lordship, I contend, and shall 
submit most cheerfully to your Lordship's deci* 
sion, that she cannot be protected ; or that her 
credit cannot be ascertained if she is not per- 
mitted to answer those ^pestions. 

Court — ^This is to answer a criminal charge, 
which I don't think is proper evidence. 

Mr. £rskin£ — I did not wish to protect the 
witness, nor did I until the woman said that 
which I have written down — " I will not swear 
that ; I dwJ not come here to answer thaf'^-Tt 
was^tben I interposed. 

Mr. Garrow — Q. Now, Mrs. Osborne, you 
had no conversation, if I understood you right, 
with the strange lady, but what passed in the 
beting of other persons i 

A. 1 had not. 
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Q. Harris, and his daughter, and the ni 
any body else ? 

A. No, sir ; and myself. 

Q. Did they hear all that you heard } 

A. They were close by. 

Q, The lady was particularly anxious, 
you was very distinct in all you said, to \ 
whether it was a Christian or not? 

A. She was. 

Q. And yon fold her it luid been christei 

A. I did. 

Q Did you tell her by what Christian m 

A. No, she did not ask that 

Q. She was particularly zealous to know 

A. Yes. 

Q. She told you it wonid be christened 14 
, and it would be called Thomas } 

A. She did positively. 
'Q. She told you to.make yourself easy a1 
it ; and asked whether it was likely to live ? 

A. She did, sir ; I said it was. 

Q. She told you not to make yourself 
easy about it ; that if it lived it would bee 
worth a deal of money ; it would be christ 
^;ain, and called Thomas ? 

A. Yes ; and asked me whether it was li 
to live. 

Q. Did you give the child to the lady bi 
or after she got on horseback 1 
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A. Before. 

Q. I take it for granted you took leave of 
your child? 

A. I did. 

Q. You delivered it to the lady ? 

A. No, sir ; • to the nurse. 

Q. Do you recollect seeing the child on 
horseback ? 

A. No, sir ; I don^t remember she got on 
horseback in my sight ; I never saw it on horse- 
back. 

Q. She was not very tat. 

A. Rather jolly. 

Q. Not very fat ; what we call middling fat^; 
that is your own expression ; I suppose her black 
eyes were more I'emarkable from the extreme 
iaimess of her complexion ? 

A. She was not over fair, but she was not a 
Mulatto, sir. 

Q. That is the account you give of it, when 
you say for a woman not over fair, that she was 
one dip removed from a Mulatto ? 

A. She was not a black. 

Q. That was what you meant when you said 
she was a fair woman ? 

A. I said jfirst she was not over dark. 

Q. You mean to say she was not over daric ? 

A. She might be as fair as myself, perhaps ; 
I don't think she was quite so fair. 
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Q. You and Vaugham parted very gtwd 
frirads upon giving notice to quit ? 

A. No, sir ; we did not part upon my wam- 
iog ; it was Mr. Day's warning. 

Q. What warning was it? 

A. Mr. Willington gave Mr. Vaugfaam a fort- 
night's warning. 

Q. You continued a fortnight after the warn- 
ing? 

A- Yes, sir. 

Q. You have never been any where since 
you left Birmingham, but at Bartlield ? 

A. No, sir. 

Q. You went there direcdy 1 

A. Yes, sir. 

Q. You did not go to Bedford ? 

A. No, sir. 

Mr.EasKiNE—Q. (To Mr. Willington). You 
are the Attorney employed upon this trial for the 
plaintiff? 

A, Yes, sir. ' 

Q. 1 want to know, sir, what sums of money 
you have given to tliis woman, the last witness 
who is examined, and why, and upon what ac- 
count ? 

Mr. Willington — A. The first time I saw 
this woman was in the year 178&, that was in 
consequence of tlie information I had recaved. 
Mr. Day was with me, and he gave her, I think. 
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two guineas and a half, to go down to Trentbain, 
to see a person who, I was informed, 

Mr. Garrow — You must not tell us that. 

Mr. Ekskinb— You thought it right 

Witness — Mr. Day gave her as much money 
as we thougRt 

Mr. Garrow — What sums of money 1 

A. Mr. Day paid the first money, which was 
between two and three guineas ; that was by the 
a^re^nent of the husband ; he gave it to the hus- 
band, not to her; and, in consequence of that, she 
undertook to go down to Trentham to see Mrs. 
Day. After that agreement I received a letter 
from her husband to say 

Mr. Garrow — You must not tell us that. 

Mr. Erskins — I submit he has a right to say 
why it was : what was the reason you gave her 
any further sums of money than the two guinea? 
and the half ? 

A. Because her husband refused to let her 
go, unless I gave her more. 

Court — Q. When was this ? 

A. In the year 1785 ; I doii^t exactly know 
the time. Her husband refused to let her go, 
unless, as he says in bis letter to me, she had a 
Iriend in her pocket. I refused, and wrote a 
letter to him, to desire he would not ask for more 
than he had received ; I told him it was not ere- 
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ditable ; and I think the whole that was given 
him, amounted to d£10 or guineas. 

Mr. Partridqe — Q. (To Elizabeth Lakin, 
Mrs. Day's sister). Did Mrs. Day live at North- 
wood, near Trentham, a few years ago, after the 
last trial? 

^. Yea. 

Q, Was you there with her ? 

A. Yes. 

Q. Do you remember any person there com- 
ing to enquire after the child ? 

A. Yes. 

Q. Who was that person ? 

A. Her name was Osborne, I think. 

Q. Do you happen to see her in the court? 

A. Yes, that is the person. 

Q. She came to Mrs. Day, you say? 

A. Yes. 

Q. How long did she stay there 1 

A. She staid there all ni^^t, and part of the 
next day. 

Q. Did you hear any thing pass in conver- 
sation between Mrs. Day and her ? 

A. Yes. 

Q. Recollect what you heard. 

A. She wished to know where her son was 
that she had of her — she told her tlrat she would 
not tell her, but he was doing well. 
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Q. When you speak of Mrs. Day, you ifieak 
of your sister, do you not ? the same person that 
was at Leigh ? 

A, Yes, sir. 

Mr. WooLLEY sworn. 

Mr. Partridge — Q. Where do you live 1 

A, At Lichfield — ^I am a groc^. 

Q. Have you lived there many years ? 

A» 1 es. 

Q. Did you know the late Mrs. Day ? 

A. Yes ; I was distantly related to her. 

Q, Do you remember her and her mother 
coming to your house at Lichfield, a good many 
years ago ? 

A. Yes, sir. 

Q. Do you recollect in what year it was, sir ? 

A. In the year 1775. 

Q. About what time of the year ? 

A. In Frf>ruary. 

Q. Was your mother living at that time ? 

A* Yes. 

Q. Your mother was 1 

A. Yes, sir. 

Q. I think you said you are distaai% related 
to Mrs. Day ? 

A. Her mother was an Edwards, and' my 
mother was an Edwards. 

p 
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Q. Do you recollect on what day of the yveek 
they came ? 

A. On Friday morning. 

Q. Was there any particular reason that in- 
duces you to fix that time near about that time ? 

A. No further than we had a fair. 

Q. Is the fair on a fixed day ? 

A. On Shrove Tuesday. 

Q. How long did they stay there ? 

A. Her mother and her stopped that night. 

Q. Did they bring any child with them on 
the Friday to your house ? 

A. No, sir. 

Q. What became of her mother and her on 
Saturday, Mr. Woolley } 

A. She went away on Saturday and left her 
mother. 

Q. Did Mrs. Day mention at that time any 
thing of the then state of her family ? 

A. My mother asked her how she did, and 
how the family did ; she said she had no chil- 
dren ; that she had had a girl, but it was dead. 

Q. When did she return to your house?— 
Did she stay away all the Saturday ? 

A. She stayed away all the Saturday, and all 
night. 

Q, When did she return % 

A. On the Sunday. 
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Q. At what time of the day on Sunday ? 

A. I think, sir, we had dined. 

Q. Did the mother continue with you all the 
while till she came backf 

A. TiH she came back. 

Q. When she returned, did any thing pass 
between her and her mother ? 

A. Her mother was a good deal vexed at her 
stopping so long, and wondered where she had 
been. " • 

Q. Did she say where she had been ? 

A. Yes ; she said she had been over Sutton 
Coldfield. 

Q. Is that a large place ? 

A. Yes, sir. 

Q« Do you know a place called Queslet, not 
far from Krmingham ? 

A. I cannot say I do know it. 

Q. Do you know Birmingham 1 

A. 1 never was at Birmingham. 

Q. Do you know Barr? 

A. I never was there. 

Q. Do you know Sutton Coldfieldf — Is not 
that the way to Barr ? 

A. Yes, sir, it is. 

Q. Do yon Know wnetlier it is itt the parish 
of Barr? • i. 

A. ^fo, sir. 

p2 
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Q. After Mre. Day returned, how long did 
she and her mother stay ? 

^. No longer than while her mother got hei- 
cloak, or what it was, and took herself away. 

Q. Did she bring any child to the house that 
afternoon f 

A. No. 

•Q. You did not see one ? 

A. No, sin 

Q. Do you know to what place they pro- 
posed to go ? 

A. No. 

Q. When did they leave your house ? 

A. On Sunday, as soon as her mother could 
get the things. She shifted nothing ; Mrs. Day 
did not. 

Q. Did you understand whether she pro- 
posed to go that night? 

A. I did not hear her say any thing about it. 

Q. How was she dressed ? 

A' She was dressed in a white riding dress. 

Q. Did she wear a hat ? 

A. A ida/dk hat, and fe^er in it . 

Mr. Jeremiah Wright sworn. 

Mr. PARTRioaB— Q* Do you live at fiir« 
mingham ? 
A. I do. 
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Q. Do you temember , ^fflsong. fhe pi^iiers of the 
overseers, a person of the name of Ann Stokes^ 
some 20 years ago or more ? 

A. Yes, sir. 

Mr. Sergeant Lb Blanc— Q. You produce 
this, you say, from the Poor House at Birming^ 
ham? 

A. Yes, sir. 

Q. When did you find it there ? 

A. Some time in the month of November, sir, 

Q. Has it been in your custody ? 

A. No, sir, not ever since. 

Q. When did it get out of your ci^tody, and 
t^ome in again ? 

A. It went out in the month of November* 

Q; Who did you give it to ? 

A. Mr. Willington called upon me, and aikeA 
me for papers of that kind. - I had it again this 
moming; 

Q« Hbw often had you applied to get it again, 
between November and this mwmiiig ? 

A. I applied twice, 

Q. Was it returned when you applied for it7 

A. No, sir, it was not, 

Q. Is it in die seme slate ? . 

A. It is. 

Q. That you had given it to him in Novem- 
ber? 

Ai Y €SI» 


It! I ■>■ I I 


^ iii 


214 

Mr. Partridge — Q. {To Mm. Osborne). 
Istbat the paper you signed, Mrs. Osboroe, when 
you made oath Charles Duttou was the father 
of the child ? 

A. Yes, sir, it is. 

[The oath, dated the aOth December, 1774, sworn 
the same day, read.] 

Mrs. Bbadburv. 

Mr. Plumftrb — Q. Will you look at that 
person — I ask you whether that person is the 
person whom you saw at the Horns at Queslet? 

A. That is the woman that caHed herself the 
mother of the child. 

Q. Is she the woman you saw at Queslet on 
the Sunday morning? 

A. Yes, sir, it is. 

Jury — Q* How old was you at that time ? 

A. I cannot justly tell ; I might be 14 oj 15. 

Q. How old are you now ? 

A. I think, to the best of my knowledge, I 
am going of seven-and-thirty. 

Q. (To John Harris.)— Will you look at that 
lady in the black bonnet ; is she the person' you 
saw on Sunday morning? 

A. She came with me to Queslet ; 1 called 
herout of bed. 

Q. (To Mrs. Harris). — Look at that person> 
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and see whether she is the person who made any 
inquiry respecting this child? . 

A. She IS the same person. 

Q. Are you sure of that? 

A. \ am sure of it. 

Mr. Partridge, sworn. 

Mr. Erskine— Q. Yoa was counsel in this 
cause, as you are now, 06 the last trial ? 

A. I was, sin 

Q. When was the trial had ? 

A. At the Summer Assizes for this county, in 
Ihe year 1784. 

Q. Did you^ sir, tipon that occasion, take any 
«ote of the evidence of any of the witnesses ? 

A^ Yes, sir; I did ; I took dowtn what appeared 
to me to he material ; and I took what the wit- 
nesses said ; I cannot positively swear I took the 
whole of what tliey said, but it is to the effect* 

Q. Will you swear, if it is not in the very 
wordfi, that it is the substance ? 

A. I will, safely . 

Q. Was there a woman of the name of Harris 
examined^ 

A. Ann Harris appears to have been ex- 
amined. Again&A her name I set A^rstone, 
from which I presume she was a witness. Hene 
are the notes of her examination and cross-ex- 
amination* 
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Mr. Seijeant Le Blanc — Q. Cbu he under«- 
take to say they are the exact words ^ 

Mr. Partridge — A. I can undertake to say 
they were the words, is^oken ; I wiH read what 
my notes are. — Ann Harris is the witness ex- 
amined. — " In 1775 — ^they came to my house 
" Shrove Sunday 1775 — ^a child — a riding habit, 
*^ hat, and black feather — staid tUl Ash Wednes- 
** day — appeared about five weeks. [I presume 
that related to the apparent age of the child.] 
'^ I did not know whether she had a cfaild-^-the 
*^ child was ill»— my servant girl sal up with the 
** child — 1 don't remember her suckling thechild 
'^ -~the mother had made no ^ovision for the 
" child— I did — ^she washed lier jacket" — [That 
appears to be the original examination.]— -Upon 
the GroM-examinatloii she said, ^^ came on foot 
^* from the Swan, her mother witk her — she had 
^^ 0ome pretty good things for die child — had 
*« changes of linens-she did not seem very fond 
" of the child — ^beard no name given to the 
" child — cannot tell if it was christdned/' That 
is all I have tiikea down. 

Mr. EusKiNE — Atherstone is one stage from 
LichfidM. 

€ouiiT — ^It s^j 8, " they camie to my house ;'* 
wbq are they B 

Mr. Pi^aTaiDGS — Certainly^ I nwderstand by 
that, Mrs. Lakin and Mrs. Day, and a ehiM ; in 
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thfe examination of Mr. G. Wooltey it i^>pears 
they came to Lichfield, Mrs- i^kin and Mrs. 
Day, and stayed all night, and went away the next 
morning, and stayed two days. — ^Next follows 
Mr. WooUey^s evidence, I see. 

Mr. Leigh sworn 

Mr. Sjsllon — Q. You knew Mr?. Ann Harris, 
of Atheratone ? 

A^ I did. 

Qi Is she cleadf 

A. She is. 

Q. You kept the Swan at Atherstone? 

A. LdM then. 

Q. When was that ? 

A. I have left it ten years. 

Q. Do you remember any people coming to 
your hm abo?it twenty year* ago ? 

A. I do, about the 1st of March 1775 ; I sup* 
plied them with a? chaise to Leicester. 

Q. Who was it that eanre to your house ? 

A. There were two peopfe? I did not know 
them ; two women ahd a child. 

Q. Did yott observe the dneas of either of the 
women 1 

A. No, I really don^t recoHec*. 

Q. IXyyou know wher^ they came fi^omr? 

A^ They came from Mrs. Harrises house to 
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mine; I was going to take. the chaise; I was 
under the necessity of doing it myself. 

Q. They came from Mra. Harris's house ? 

« 

A. Yes, sir. 

Q. What distance is it from Atheratone to 
Leicester ? 

A. Twenty-three miles. 

Mr. Partridge — It appears by the Almanack 
that Ash Wednesday was the 1st of March. 

Mr. Roberts sworn. 

Mr. Sellon — Q. Where did you live twenty- 
two years ago ? 

A. At the White Hart at Kettering. 

Q. Do you remember two people coming for 
a chaise ? 

A. Yes, sir. 

Q. Who were they ? 

A. Mrs. Day. — ^They went to breakfast at a 
. neighbour's house. 

Q. Who else came with her ? 

A. There was a woman and a baby ; on the 
2nd of March, 1775. 

Q. What book is that you, are referring to ? : 

A. It is^my o^n hand-writing in my hock. 

Q. Did they take a chaise at your house ? 

A. They wanted a. chaise to Wornditch ; I did 
not wish my chaise should go so far ; but t agreed, 
if a chaise was not at home :at Thrapston, then 
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my chaise .'should go on ; there was no chaise at 
home at Thiiapston, and they went through to 
Wornditch ; it was on the 2nd of March, 1775. 
Q, Do you remember whether that was the 

beginning of Lent ? 

. . . . • 

A, Upon my word, I cannot say. 

Mr, William Day sworn. 

Mr. Erskine — Q. You are, I bcHeve, the 
brother of the present plaintiff, and of course the 
son of the late Mr. Day ? 

A. lam. 

Q. I wish to know generally what was the 
state of your father^s fortune and property sub- 
sequent to the time of the late trial ? 

A. In the year 1787 my father's fortune 
was so embarrassed that he was under , the 
necessity of making a deed of assignment to 
trustees, who sold his estate to make good his 
debts, and since that time he has never been in 
business. 

Q. When did he die ? 

A. In February^ two years ago^ > 

Q. Did your farther, firotn the year 1787 up to 
the time of his death, remain in an insolrent situa- 
tion ? 

A. His business was carried on by the trus- 
tees for the benefit of his creditors and his 
£unily. 
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Mr. Seijeant Lb Blanc — Q. Thocte trusteed 
who are nominated are trustees in the action 1 
A. Yes, sir. 

At eight o'clock at night the plaintiff had gone 
through his case. Defendant's counsel proposed 
an adjournment for one hour. 

The Court appeared to wish it, and plaintiff's 
counsel assented ; amd on their return to Court 
Mr. Serjeant Lb Blanc addressed the juiy for 
the defendant. 


DEFENDANT'S OPENING. 

Mr. Serjeant Le Blanc 

May it please your Lordship — Gentlemen oi 
the Jury, it is ^t length become my turn, on tbe 
part of Mr. Thomas Day, the defendant, to state 
to you his case, and those grounds upon which 
he trusts this night he shall be able to support 
Ms title to that estate which is attempted ta be 
taken from him, under cinoumg^atiees whick 
perhaps are the most peculiar that ever appeared 
i^ a courts of justice, 

, He stands in this ibituation, as a young man, 
who, for a period of twenty-two years, has en* 
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. joyed tiie character and Bituation of beii^ die mn 
of his father Mr* Thomas Day, ackuowledged 
by him, and recognized as his lawliil issue, adr 
mitted to have beat such by the lafit solemn act 
of his father, and who has been confirmed in -the 
possession of that character by a Terdict of his 
country so long ago as the year 1784, and that 
verdict acted under, which is now attempted to 
be disputed by the present plaintiff in 1797, after 
a period of thirteen yeans. 

Gentlemen, I wish only to state to you the 
situation of the defendant, Mr. Thomas - Day, * 
whose case is to be laid befoi*e you ; a young 
man, whose ^conduct and deportment have been 
acknowledged, and hononrably acknowledged, by 
my learned friend, to prove, as far as that can 
prove, that his origin is not that which is now 
imputed to him, I mean the ofispring of a paur 
per, l^utthe true genuine son of the late Mr. 
Thomas Day, who recognized him in the last 
act of his life, and whb has been sanctioned by 
that last act. 

Under such eircumi^nces it is that the title of 
that young man is now attacked, and the verdict 
which Wtts gty«n, and which was admitted to be 
given upon aatisfectory evidence in 1784, is now 
impeacted for the first time in 1797, t^ugb it - 
iM» appeared in eiwlafice belbre y#n, that the 
groands upion whicli it is now irt!(c«nptiMl to' be^ 
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this estate, the grandfather was living, therefoire 
it was no estate entailed upon the issue of that 
Mr. Day. In addition to this, after you are led 
to suppose she had formed this plan for deceiving 
her femily, she is made to tell every. person at 
every place she goes to, that she was looking for 

• 

a child for the purpose of introducing it into the 
iamily to become the heir. Is that consistent 
with probability, or the nature of things, tlmt a 
woman who had formed such a design for the 
purpose of inheriting the estate of the iamily, 
should publicly do as she is supposed to have 
done, if the evidence of the witnesses is to be 
believed ; or that it was her intention to tell every 
person she was looking for a child for the express 
purpose of introducing it to the inheritance of 
another family ? That is not the course of human 
nature ; and it cannot be supposed that she would 
have taken those means to do it ; however, if it 
w'as possible to convince you, that what they 
have undertaken to prove was true, that she never 
vpas pr^nant,^ and that this chfld, who has been 
permitted to enjoy the estate of his ancestors, was 
the child of Ann Osborne, or. any other woman 
except Mrs. Day, I admit, in case that is proved,; 
that he cannot claim the estate in question to be 
"ish- — thai is our next proposition: but.they must 
STO further, and shew that this child, wl^ has 
^^iaiuied ibia inheritance^ and.who.l^afirlbeen pUt 
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ifit0 poflsessicka of it by tbeverdiet of a jury, is 4he 
dbild pf that woman they have prodoeed, because 
it 18 upon that grauod they have attem^ed to 
establish their ease. Yoa will attend to another 
tbii^, for I ido not mean to trouble you, at this 
period oi the day, with any cooiments npon the 
diflferent evidence whic^ has been laid before 
yon, because your own attention has spared me 
the trouble ; and the mudi more so, as I sbali 
not trouble you with any nice comments. This 
is observable in ike evidence of the witnesses who 
were examined in 1784, and now in 1797, that 
they recollect a variety of circumstances, alinost 
every one trf* them, which they admit they uevev 
rrawmbered or mentioned before; but they say 
it ^Y0B in consequence of tmving been talked to 
repeatedly, and having been questioned since 
that time, and they now come forward to swemr 
them. 

Gentlemen, it is not the :general quality of 
the tinman memory,: to maintain its recollect] cmi 
of eircamstaitees the nsore distant they are from 
the event happening* It cannot escape your ob- 
sefnraticm, tihoKt a great many witneaaes, whoadi* 
mit they have been exMEiiaed in this plsN^ ki 
1784, have been. e^KJ^mined to^kty, and hwe 
^x4cen to €tKumstanees and conversations which 
^^ >kev«r spcdbe to in 1784. That is not the 
nstare of human memory ; it nuist have arisen 
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from wUat dropped fr6iii som^ of the iidtneases, 
namely, in consequence of their having been 
talked with, and the periods between 1784 and 
1797 having been employed to tnake them recol- 
lect things by the relatives of the plaintiff, and 
to persuade themselves of certain circumstances 
which before they never recollected or knew of, 
and which, perhaps, never elListed, but from the 
titoe they were created, as it were, by the con- 
"versation. This is an observation which runs 
through many of the witnesses who spoke to par- 
ticular facets relative to the conversations with 
Mrs. Day while she was at Leigh. One thing 
they concur in, and that is particularly deserving 
attention, and is the main point of their case, 
tbad she never was pregnant ; and it is clear, if 
she was not pregtiant, that Mr. Day, the defend- 
ant, cannot be the child of that marriage ; that is 
clear if she was not pregnant. ' 

Gentlemen, the first proposition I think I 
shall be able satis&ctorily to prove by evidence, 
will be to shew you that she was pregnant at the 
time when she left the house of her husband, and 
that she returned with, the strongest possible 
marks of having been pregnant and delivered. 
I state this to you^ and 1 state it with confi- 
dence, because I shall establish it by evidence 
wfafcfa 3K>u cannot doubt, because it is beyond 
suspicion. ^ ^ 
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GeAtlemen, the next point wilh be ta see 
whether tbe present Mr. Thomas Day is the child 
of Jthat t^oman who was produced to you from 
the workhouse at Birmingham ; arid you will see 
that is a thing that is impossible ; you will attend 
. to dates as well as to tbe eyidence that is given 
,to you; their cs(^ has fixed two periods — me 
return of Mrs. Day on the 2d of March, in the 
year 1775/ that is a period that is now fixed be-- 
yond the possibility of doubt ; and the time of 
the delivery of that woman, Osborne, at Birming- 
ham workhouse, who is declared by their case 
to be the n^other of this child ; the period of 
her delivery is now fixed by her own evidence, 
and corroborated by other evidence, to be on the 
18th of November, in tbe year 1774 ; that is ma- 
terial. Mrs. Day is said to have returned on the 
..2d of March, with this child, so that she must 
have returned with the child wlien it was fifteen 
weeks old, be<;ause that child was born on the 
18th of November, 1774 ; and that child, if it was 
the child which was brought home, must have 
been fifteen weeks old, contrary to the evidence 
which has been given, aud contrary to the argu-^ 
ment of my learned friend himself, who stated 
the child brought home to be a child dix weeks 
old ; the other person stated it to be 'so, and 1 
think the evidence that was produiced prOVed 
that the child was a chiW of five weeks old. 
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Geqtletnen^ those are the two dates from 
which you see it cannot be divided ; they shall, 
and they must stand upon. it. In the course of 
what I have to say with respect to that circum- 
stance, and the fact of the examination of that 
woman, Osborne, and the oath which was pro-, 
duced now, and produced. for the first time when; 
we could get sight of it, 1 do not think it was^ 
acting quite so candid to get possession of that 
paper, which ought to have been in the posses^ 
sion of the workhouse, and to keep possession of 
it, after repeated demands to have it returned 
back, up. to this day, when it was produced ; for 
it was a piece of evidence which ought to have 
remained there for the. inspection of every per- 
son ; and a piece of evidehce which ought to have 
been returned upon the demand of the officer. 
In that respect I think the parties felt a zeal and 
anxiety, perhaps, and 1. will not attribute it to 
any thing more than a desire of making the most 
of the cause, and a desire they have for promot- 
ing the interest of their client. The very person 
who was .intended to be produced in this cause, 
IS the woman whom they have kept in their cus- 
tody, from the beginning to the present period, 
for she has been. in the. custody of John Day the 
plaintiff up to the present time; her examina- 
tioB was to prove the precise time when this 
child was born, who is now brought forward as 
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the defendant in the cause. That evidence is ta 
prove the time when that child ivas bom. I do 
not think that this was acting quite candidly. 

Gentlemen, there is another point which can-^ 
not have escaped your observation, that the case 
they wish to make out consists not only in the 
alcts but in the speeches of Mrs» Day herdelf to 
the different witnesses ; and that although they 
were in possession of such evidence so early as 
1785, for it is clear she must have been with 
these persons in the cause so early as 1785, they 
wait during a period of nine years, without tak- 
ing one step in her life time to prove the ac- 
count she gave was false, which might have 
been done at the time when the mother, who 
alone could have pl^ved the truth, might ba^ve 
been brought forward. She is proved to have 
lived down to the period of 1794 ; and for the 
whole of that time, from the year 1784 to the 
year 1797, the cause was not*brought forward ; 
and yet they were in possession of this very evi- 
dence so early as 1785 ; for it appears that, so 
e»ly as 1785, Mr. Horwood and Mr. Willing- 
ten knew what Ann Osbonie had to say, and 
bad found her out (if the truth is so) as being the 
mother of the chiji^. From these facts, I may 
therefore say, the defendant is called upon to de-^ 
fend his title under circumstances the most dis- 
tressing in which, ^haps, any defendant ever 
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stood. He is permitted to arrive at his pr^ent 
age, and to live in a state df ease, when tbis at' 
tempt is made to reduce him to ahsolute b^ 
gar;. It would not have been any great hard- 
ship, perhaps, to him, if h^ had been deprived of 
the estate in 1785, as he would not then have felt 
the 1os9' so severely ; but at the age of 22 years, 
having enjoyed the estate up to this moment, they 
bring forward a ease which existed ten years 
ago, when the only witness who could have con- 
tradicted many of those poiuts which have been 
sworn to, ia dead. They wait till her death be- 
fore this action is brought. Under these circum- 
stances, therefore, I tuve some little right to 
complain ; but that shall not alter the ground o( 
our defence ; it is a case that must induce you to 
attend seriously to the evidence before you ; but 
though it does not alter the circumstances npoa 
which he rests his title to a verdict, it is a circum- 
stance which must induce you to make some al- 
lowances, as it is impossible to answer every part 
of the case, because the only petson who could 
disprove their evidoice is gone, and the case is 
not brought forward till she is dead ; but notwith- 
standing that, I will undertake, before you retire;, 
to shew the proposition . which they attempt to 
make out did not exist ; 1 mean, I will prove she 
'was pr^^ant, and thai when she returned with 
her child, she .had various signs and .proofs of 


) t:A.rBi» lu lue very 
lastmotnent almost of the delivery. 

Centlemen, the sort of evidence on which I 
shall rest upon ihe part of Mr Day, iViJl be this, 
that to the family of Mr. Day, when she left ' 
Wornditch, where he then lived, to the servants 
who were iff the house, and those who were in 
the habit of seeing her, she was undoubtedly 
pregnant, and &r advanced ; it'is iuipossihle to 
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say exactly the state, but you will have a gentle- 
laan of reputation and skill, as a medical man, 
called to you, Who had attended her for some 
time, a Mr. Peck, of Kimbolton, who knew that 
at the time she left her family she was pregnant, 
and who himself knows that she gave suck to the 
infant she brought back ; that will not rest upoti 
this testimony only, but upon the testimony of 
other persons, and women who have had chil- 
dren themselves, who were employed to attend 
this very child, who know and who saw not that 
she pretended, but that she really nursed and 
gave suck to it : it will rest, not only upon that, 
but tt will put it beyond all doubt. In the first 
placCj Mr. Peck himself could not be imposed 
upon^ because he is not a person that can be led 
away by any pretences ■; he saw it, and so did a 
number of others who were in the daily habit df 
seeing her. 

Gentlemen, there is another thing that is very 
extraordinary, that a woman could impose upon 
her husband, lo whom she returned on the 2d of 
March, and if diere was no symptom of preg- 
nancy, that he could so be impost upon as not 
to know that she was not pre^ant. Is that pos-- 
sible to be the case ? and yet, at that time, and 
from that period down to the time of his death, 
he acknowledged this child to have been bis own, 
which he must have known not to have beeii his 
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OWD, if their story be true. It was known she 
lejft bim intending to liay in, and it was known, 
when she brought this child with her, that it was 
Ae child of which she had lain in, and to which 
she gave suck. 

Gentlemen, the next proof will be, that about 
twelve months after ^he had returned with that 
child, in. consequence of some difference between 
herself and her husband, he thought proper to 
put the in&nt out to nurse, where he lived, from 
the summer of 1776, about twelve months or a 
little more. In consequence of some family dis- 
agreements, Mr.. Day thought proper to separate 
firom his wife,, and upon thai occasion he placed 
the child, to be brought up as his own, with a 
Mrs. Coburn ; but you will observe what was the 
conduct of Mrs. Day when that took place, and 
you will clearly see from thence, that he could 
not have been a child which she brought home 
for the purpose of imposing upon her husband, 
and for which she felt no love ; because you will 
see, from the evidence of every one, that she was 
distracted and almost frantic for the loss of him ; 
that she ran about the country to look for him, 
as you will hear from the witnesses ; ' and she 
must have been a much better actress than I take 
her to be, if she could have assumed that state of 
mind, being any thing than really the mother of 
the infant Jit will be described, toyou by pei:- 
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sons ia tbe most lively colours ; they will tell 
you that until she found it she M^as in a state of a 
woman distracted ; that it was not without great 
difficulty she would be separated from it ; that 
oat of the small allowance which her husband 
gave , her she added a part towards the child^s 
maintenance ; and that she went upou her knees 
to endeavour to get him back. Now, if she had 
obtained this child only for the purpose of having 
the estate, would she have had those feelings 
which belonged to a mother? and would she not 
have been glad that the child was sent any where, 
rather than have wished to have taken it with her 
into a state of exile and banishment, when her 
husband was separated from her ? 

Gentlemen, you will learn by the next stage 
(o which I shall take your attention, and from 
whence stronger arguments and proofs can be 
drawn,! that this was not that suppositious child 
which she had procured, but that it was the child 
.of Mrs. Day, which i^e had been seeking, and 
was overjoyed at recovering. 

The next thing I think material ^ is to prQve 
this was not tbe son of that woman. I have 
stated the age at which time it came home ; but 
another circumstance, to prove it could not be 
her son,, will be the circumstance, which is sel- 
dom found in any family so much . as it has ex- 
isted in the family of Mr. Day, I mean the strik- 
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ing resemblance of the child to the fether, Mr- 
Thomas Day, which has increased with the 
strength of the child : he possesses it in such an 
eminent degree, that I can call to you a variety 
of witnesses, who will tell you the likeness is so 
striking it is impossible for any body to be de- 
ceived . This is like the finger of Heaven , pointing 
out to you the father of the child. It is impos- 
sible that the child of the woman produced to- 
day could bear such a resemblance. It cannot l)e 
derived from the child having imitated the father 
in the latter part of his life, for the child lived 
separate from the father a great period of time ; 
and therefore it can arise only from the hand of 
Nature that the child derived the likeness from 
the age of boyhood to manhood. It will be 
proved by those who know him, and who have 
seen him from that period to the present, that as 
a boy the resemblance was striking; but that 
now he is grown up a man the likeness is more 
striking. ' In 1784 1 remember its being proved, 
when he stood upon the table, by the persons who 
were in court, and were ready to swear they knew 
the father, and saw painted in him his counte- 
nance. I have evidence to prove the defendant, 
Mr. Thomas Day, is the image of his father who 
brought him up ; and you will find that Mr. Day, 
the father, uniformly educated him, and provided 
ifor him, and by his will recognized him by leav* 
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inghim a yery liberal fortune. Is it possible 
then that you can suppose the case to be true, 
that she was not pregnant when she left her hus- 
band, that when she came home she did not bear 
the marks of having been pregnant, and did not 
suckle the child ? Was the husband the last 
person to discover this? or is he not the very 
person who would have found it out ? It is impos- 
sible he could be ignorant of the situation of his 
wife, either when she went away or at the period 
when she returned to him in the month of Mardi 
1775. 

Gentlemen, the next period you have to at- 
tend to, will be a little to that which I say is a 
proposition that they must make out, namely, 
that this is the child of Ann Osborne, that was 
fifteen weeks old. Those who are conversant 
with children, I am informed, will tell you there 
is a difference which no one can mistake, either 
medical men, or women that have had children, 
between a child of five weeks old and a child of 
fifteen weeks ; they will describe the particular 
characteristic and the distinction; but I shall 
call to you not only the gentleman who had at- 
tended the child, but seveml others ; he will tell 
you it is a thing which he cannot be deceived in, 
that he is as confident as he is of his existence 
thsCt the present Mr. Day was not fifteen weeks 
bid, or any thiiig like it, when she returned ; it 
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18 a matter upon which he is as certain as he is of 
his own existence ; he cannot speak to a Hay, or 
say whether the child was only four or six weeks 
old, but beyond that it is impossible he could be 
deceived. Besides that, you will have the 
opinion of mothers of children, who will tell 
you it is impossible upon that subject to be de- 
ceived, for that children of those ages differ as 
much as two things t;an differ. Gentlemen, if 
that shall be proved to your satisfaction, then that 
part of the case also fails, because this is not the 
child which they say was born on the 18th of 
November ; you find therefore that the child was 
only five weeks old ; that she was pregnant, and 
that her being so was not confined to one, two, or 
three persons, but was known to all her neigh- 
bours that she visited ; and it is a circumstance 
which could not have escaped the knowledge of 
the husband. 

Those are the propositions which are the 
main support of our case, namely, that she was 
pregimnt; that she remained in that state; that 
she was delivered ; and that the defendant must 
have been the child, and of the age stated to 
you. 

Gentlemen, there is another part of the case, 
which shews that Mr. John Day, who is now the 
plaintiff in the action, himself was pretty well 
convinced that Mr. Thomas Day, the defendant, 
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wa8 the persoD whose character he has hitherto 
supported, and trusts still to support ; for in an 
affidavit, which Mr. John Day and his trustees 
made in 1790 or' 1701) they themselves so style 
and entitle him, under an order which has been 
confirmed ; and ^fter they had receired all this 
information which they now bring forward ; but 
which they did not seem at that period to think 
of sufficient force to question the legitimacy they 
now attack. In consequence of a proceeding in 
Chancery the creditors of Mr. Thomas Day, his 
father, were called upon to deliver in a state of 
their demands, and they, by an affidavit which 
they delivered in, state certain sums of money to 
be due to Mr. John Day, and they entitle that 
account in this way. ^^ The executors of Thomas 
Day, the father of the present infant Thomas 
Day, in account with them ;'' so that in this very 
account, which is delivered in upon an affidavit 
of their own^, they entitle and call the late I>5r. 
Day the father, and Thomas Day the infant son, 
for the purpose of obtaining a sum of money 
which they conceived to be a debt due from them ; 
so that, notwithstanding they were in possession 
of this evidence, yet they acknowledge on their 
oaths the title they now dispute. 

If they had thought there was a reasonable 
ground of doubt, would it not have been proper 
to have attended to that at the time ? but they 
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state him to' be the son of Mr. Thomas Day, aud 
that they have a great demaud against the estate 
of his father. 

Gentlemen, I think these are the outlines of 
the case which I shall have to support by evi<^ 
dence ; it is upon the ground that the evidence 
which I shall produce to you will support the 
propositions I have laid down, that I shall claim 
your verdict this day in fevour of Mr. Thomas 
Day. But before I sit down I shall just notice 
the situation you will find Mr. Day stands in. I 
know my learned friend will notice it, and I shall 
be asked how it comes that I, in support of the 
defendant, do not call two |)ersons who were 
stated to have been called before, whose names 
were alluded to- Gentlemen, my learned friend 
stated to you in the outset, that those two very 
persons had shortly after gone to Mr. John Day, 
or to Mr. Horwood, and had said to him that 
what they had sworn was not true. After that 
account which was given of them by my leanied 
friend, it will hardly be expected that I should 
now call them before you. Evei'y part of this 
transaction, which is stated to be criminal, is the 
conduct of Mrs. Day, and nobody else; it does 
not appear that any person has taken a part but 
Mrs. Day. In God's name, why should Jthey 
wait till the only person who they themselves 
knew could explain it— why, I repeat, did they 
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wait till that person's lips were closed ? Yet that 
iS the situation in .which Mr. Th6mas Day is 
called upon to defend his title, when the person, 
and the only person who is stated to be present, 
and a person whose evidence they might have 
had, but whose evidence we have not had, is no 
more. She swore this child was the child of her 
body. If it had been then known about Osborne, 
she could have explained and cleared up thie 
transaction; but it was never hinted to us, that 
we might make the least inquiry of that descrip- 
tion, because it is jriot pretended that any intima- 
tion was given to Mr. Thomas Day, from 1784 
till the moment of the trial, that any new dis- 
covery had been made, upon which we might 
make any inquiry whatever. Whatever might 
have been the ground which deteiTed Mr. John 
Day, if they were in possession of these circum- 
stances for thirteen years, they should have given 
notice to Mr. Thomas Day that they had made a 
discovery which materially impeached his title, 
though from their situation they could not then 
carry on a second trial. Mr. Thomas Day, and 
those concerned for him, might then have put an 
inquiry on foot, and he might have explained 
the history -of that child to-day before you, by 
evidence which he is now unable to produce. 
But this he will prove to you. by decisive evi- 
dence, that he cannot be the child of Mrs. Os- 
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boine, as it will be fixed clearly that hid age 
could not be the age of that child which he is 
now slated to be. 

Gentlemen, I have shortly attempted to state 
to you the grounds upon which I shall oppose 
the ease set up by the plaintiff; and I shall op- 
pose it by the most decisive evidence ; for it is 
impossible to beat down those marks which the 
finger of Providence has pointed to shew he is 
the child of his father Mr. Thomas Day, and 
that, from the age they state, he cannot be the 
child of the woman to whom he has been im- 
puted. 


EVIDENCE FOR DEFENDANT. 


Mary Harding sworn. 

Mr. GARRovr=— Q. Your maiden name was 
How? 

A. Yes, sir. 

Q. You was for some years engaged in the 
service of Mr. Day, of Wornditch? 

A. Yes, sir. 

Q. At what age did you go into his service ? 

A. Between thirteen and fourteen. 

Q. Do you remember Mr. Day marrying? 

A, Yes, sir. 


Q. It was the year you first went there, .1 .be>- 
lieve? 

A. Yes, sir. 

Q. Do you remember your raistresB being 
delivered of a female child ? 

A. Yes, sir. 

Q. How soon was it after the marriage ^ 

A. About a year, or rather better.; 

Q. Did that child liTC? 
, A. No, sir. 

Q. Had your mistress a very bad time ? 

A. A very bad time-; she did not recover it 
for half a year or better. 

Q. It was buried at Kimbolton church ? 

A' Yes, sir. 

Q. Do you remember your mistress appear- 
ing to be with child again \ 

A. Yes, sir. 

Q. Did she go from home to lay in % 

A. Yes, sir. 

Q. Where was it represented in the lamily 
that she was to go to lay in? ■ 

A. At Leigh, in Stafibrdshire. 

Q. Why there? 

A. Because her father and mother lived there? 

Q. Had her mother been with her at the first 
delivery, which was bad ? 

A. Yes, sir. 

Q. Do you remember Mrs. Day going from 
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htmie to lay in, upon this pregaaacy of her 
second child ? 

A. Yes, sir. 

Q. iHd she cany with her any thing that was 

necessary for that ? 

A. Yes, sir ; she packed up all her child's 

bed linen. 

Q. Did lier husband know it ? 

A. Yes; he stood by the drawer and her 

while she packed it up. 

Q. Mr. Day stood by while she packed up 
herWbyJinen to lay in at her mother's? 

A. Yes, sir. 

Q. Had she at that time the appearance of a 
woman who was going seriously upon such a 
journey, or was only shamming ^ 

A. She was yery Wg with child when she 
went from home. 

Q. I take it for granted you are now a mar- 
ried woman ? 

A. Yes, sir. 

^. Have you any doubt that your mistress 
was far advanced in her pregnancy 1 

A. Yes, dir ; she stayed at home as long a& 
she possibly could ; I have had four of my own. 

Q. Have you any doiibt she was a woman 
really and truly advanced in her pregnancy ? 

A. Yes, sir. 

<2. You have ^o doubt that she ^was advanced ? 
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A. She WW very forward wheu she w«it from 
homel 

Q. And Mr. Day, bef husband, stood by 
while she pack^dmp ? 

A. Yes, sir; he did. 

Q. In what way didiAe go from home ? 

A. In a little cart. 

Q. Who was employed to drive her? 

A. Mr. Crowger. 

Q. Who was he hired by ? 

A. By Mr. Day himself. 

Q. He was not a servant daily eBi[^yed by 
the family, but for this purpose ? 

A. He was backwards and forwards in the 
iamily. 

Q. Not a household servant ? ' 

A. No, sir; not a household seiTant. 

Q. You have had four children of your own ? 
— ^Upon the solemn oath that you have taken, 
have you now any doubt, when she went from 
home, she was with child ? 

A. lam certain, sir, she was with child. 

Q. You had known her for months previous 
to going ? — You had be«i in this sitHation fw 
eight, nine, or ten months? 

' A. 1 knew it for a year or better. 

Q. You have no doubt she was with ^hild ? 

A. No ; she was afraid she might be de- 
livci%d before she got at her journey's end. 
k2 
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Q. After your mistress was gone ft*om home 
with this preparation, how long was she absent? 

A. Between three and four months. 

Q. When she returned did she bring any thing 
with her which she did not carry with her ? 

A. She brought a child home. 

Q* Had she the appearaDce of a woman which 
had lain' in ? 

A. She was very much fatigued with her 
journey ; and she suckled the child when she 
came home. ' . 

' Q. 1 need hardly ask, whether before she left 
home she had the means of suckling any child ? 
.A. No, sir. 

Q. When she came home, did she suckle the 
child, or only pretended ? 

A. I am positively ceitain she suckled it*^ 

Q. Did she do so more than once^ or but 
thatonce^ 

A. Sir, she suckled it for a quarter of a year,, 
and never gave it any other food ; she brought it 
up by the breast 

Q. Could you be imposed upon by that ? — 
Could she have imposed upon you, and made 
you believe it took the breast, when she gave it? 

A. No, sir; to be sure she could not make 
ti)e child suck when she had no suck for it. 

Q. Had you -the care of the child ? 

^. I nursed it at times, and she at times. 
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Q. Had she any other opportunity of feeding 
it by stealth ? 

A. No, sir. 

Q. Then you are meaning to say she fed it 
only by the breast }-^ 

A. I am clear to say it^ sir; ' 

Q. Entirely ? 

JL Yes, sir. 

Q. Do you remember any misunderstanding 
taking place afterwards, between Mr. Day the 
father, and Mrs. Day the mother, which led to 
the child being removed from her ? 

A. Yes, sir. 

Q. What did she do afterwards ? 

A. Sometimes she had no milk for it, and 
then she gave it something else. 

Q. Then she fed it with other food ? 

A* Yes, sir, 

Q: For how long? 

A. Till it went from home. 

Q. Then some disagreement took place ? 

A. Yes, sir. 

Q. Under what circumstances was the child 
removed ? 

A. He wished it to be brought up as other 
genteel people's children were^ 

Q. Was it done with the knowledge of Mrs. 
Day? 

A, It was done without her knowledge. 

Q. Who took the child away ? ' ^ 
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A. Mr. Day himself, and Mr. Kitchen of 

Godmanchester. 

Q. Mr. Kitchen is now dead 1 Ijelieve ? 

A. Yesi sin 

Q. After the child had been taken away, what 
was the conduct of the mother ? 

A. She was taken in strong fits, and very ill 
8he was at the loss of the child. 

Q. Was there a person attending of the name 

ofForster? 

A, Yes, sir. 

Q. What was he ? 

A. He was a boy. 

Q. Had he any hand in taking the child ? 

A. Ye«,8ir ; hetookitofmeoutofthewindow. 

Q. Did they tell their mistress what was in- 
tended to^ be done ? 

A. She knew nothing about it. 

Q. After she found it Was gone, how did she 
conduct herself ? . 

A. She wsffidered about as if she had been 
distracted. 

Q. For what > 

A. For the loss of her child, as any mother 
would do for the loss of a child. 

Q. Did it appear to be that distress of mind 

upon the loss of the cMld ? 
A. Yes, sir. 

Q^ YoU say that was the member ? 
A. Yes, sir: 
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Q. Wbat steps did she lake upon M? 

A. She went to Or, Negus, who is a nftigft* 
Iwuripg^ magistrate, to get a warrant to search 
for it. 

Q. What then? 

A. He would not grant her one ; she searched 
for it without. 

Q. How kwg Was she in search ? 

A. For one d6y wr two, 

Q. Did it appear to you» upon tfic oath you 
Imve taken, that her disti-ess ctf mtud was occa- 
sioned by the loss of the child? 

A, Yea, sir, it was ; sbc^ was yvty weQ be- 
fore. 

Q. Did she cooduct bennlf aa an affectionate 
modier ? 

^. Yes, sir, she did; no mother could do 
more. 

Q- Did she appear to feel anxiety and dis- 
tress at tlie loss of ber child ? 

A. Yes, sir ; she did. 

Q. You know 1 should thinJc a little «f tlie 
appearance of childrai in th» infitnt Blat6. At 
the time she brought it home, what age did it 
appear? 

A. Not to be above a month or five weeks 
old. 

Q. Did you auckle your children ? 

A. Yes, sir. 
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Q. Do yea think you^ could distinguish a 
child of five weeks old from fifteen weeks ? 

A. Y.esi sir; there is a great deal of difier- 
ence. 

Q^ Do* you think you could be mistaken as 
foihat? 

A. No, sir. 

Q. Do you think the'child she brought home 
was fifteen weeks old, or any thing like it ? 

A. No, sir ; not more than I say. 

Q. Not exceeding five or six weeks ? 

A. No, sir. 

Q. It could not be fifteen ? 

A. No, sir. 

Q. You have no doubt about it I 

A. No, sir. 

Cross-examined by Mr. £kskin£. 

Q. You have good reason to believe the child 
being not more than five weeks old } 

A. It was not. • 

Q. You talked about it at the time ? 

A. Yes, sir 

Q. Some said it was thirteen weeks old ; you 
denied it ?. 

A. I did so. 

Q. That was the day Mrs. Day came home? 

A. Yes, sir. 
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Q. Some people said it was thirteen wi^ks^ 
old, and you denied it ? 
A. Yes, sir. 

Q. You said, any body that looked at the 
child would see it was not thirteen weeks old? 
A. Yes, sir. 

Q. Do you recollect who it was that said it 
must be thirteen weeks old ? 
A. I do not. 

Q. Do you know whether there was more 
thati one? 

A. Yes, sir ; more than one. 
Q. You said it was impossible ? 
A. Yes. 

Q. You had no child of your own then ? 
A. No, sir. 

Q. But you had seen other people's ? 
A. Yes, sir. 

^ Q. It made a good deal of stir^ I believe^ this 
altercation about the child ? 
A. No, sir. 

Q. You n^ver had any woixls about it? — 
What was this you wais talking about ? 

A. About the difference of age ; I said the 
child was not fifteen weeks old. 

Q.. What sort of man was Mr. Day ? 
A. A worthy, good man. 
Q. And he who was a ^worthy, good man; 
had the child taken out of the window without 
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the knowledge of the mother, and tdten to a dif' 
ferent part? 

A. Yes, sir. 

Q. She went to a magistrate to get a wanattt 
to fetch it back, and he would not grant it ? 

A. No, sir. 

Q. You was a good deal alarmed she stayed 
BO long ; you was afraid she would lay in with 
you? 

A. She was very big indeed. 

Q. You did not think her to be able to get 
to the end of her joum^ t 

A. No, sir. 

Q. You was rather afraid your migtress would 
slip her.time ? 

A. No, air, 

Q. You was afraid that Cron^r would be 
the man-midwife 9 

A. No, sir. 

Q. It was not pomble for any body to see 
her, and not see she was with child ? 

A. Any body must have seen.it. 

Q. She could not have played at cricket, I 
dare say ? 

A. No, sir. 

Q. What woold you have tboi^ht of her rid- 
ing a good hard-trotting horse, winding it al(»ig 
at the rate of seven or eight miles an honr. 

A. She could not stand t^t, sir. 
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Q. What would you have betted ufioii her 
iralking there by the time ? 

A. I doft't kuow. 

Q. Sbe went upon the 22d of N<)Teiiiber ? 

A. I don't know, sir. 

Q« Do you think a couple of months after 
that sbe would hsrve hf&ld out ? 

A. Not quite so niuch ; I cannot say. 

Q. What say you ; you are quite a matron 
and midwife, and every thing here ; what would 
you have said ? 

A. I cannot say to a day. 

Q. About the end of November, what would 
you have said to her junketing at a christening 
on the 22d of January, the next year» and nobody 
saw aoy thing about it ? 

An In the next year. 

Q. You thought she could not hold out the 
journey ? 

A. I thought it was a hazardous thing to un- 
dertake that journey. 

Q. When she came back you had no idea 
that she would come back with the child of any 
body else ? 

A. No, sir ; I dare say she did not; 

Q. Then, of course, it never ooeurred to you 
it was^so? 

^. No, sir. 

Q. You had not an idea of it ? 
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A. No, sir ; nor any body eltse. 

Q. When she put the child to the breast, had 
you any idea of looking to see how it went on ? 

A. It sucked as well as t)ther children dO:. 

Q. It was seen to have it ? 

A. She had plenty of milk in her breast. 

Q. You never talked about it; you had na 
suspicion of it? 

A\ No. 

Q, Where do you live now? 

A. At Great Paxton, when I am at home. 

Mr. Garrow — Q. This gentleman is a bet- 
ter fatlier than he is a nurse. If there is any milk, 
there is no doubt about the child getting it ? 

A. Noj sir. 

Q. My friend wanted to introduce you into a 
bad habit of betting. Have you any doubt that 
she wais big with child when she went from 
home ? 

A. She was, sir, very big. 

Q. Had she that provision which nature fur- 
nishes, in her own breasts ? 

A. Yesj sir. 

Jury — Q. Did you use to attend upon the 
person of Mrs; Day ? 

A. Yes, sit. 

Q. Do you know what I mean ?— When she 
undressed to go to bed ? 

A. Yes, sir; every night 
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Mary Reed sworn. 

Mr. Wilson — Q. Did you know the late Mr. 
Thomas Day ? 

A. Yes, sir. 

Q. Was you - ever employed about the liouse ? 

A. Yes, sir. 

Q. In what capacity ? 

A. In washing, ironing, and charring. 

Q.. In every thing they wanted you to do in 
the h9[use ? 

A. Yes, sir. 

Q. Of course you were there every daiy, per- 
haps ? 

A. Yes ; sometimes every day, sometimes 
several days in the week. 

Q.. Was you employed about the house on 
JVIrs. Day's marriage. 

A. About a quarter of a year before she lay 
in of her first child. 

Q. That died, I believ^. 

A. Yes, sir. 

Q. Was she ever with child again, after that ? 

A. Yes, sir. 

Q. When? 

A. It inight be about a. year and half after 

that. 

Q# Do you remepaber the time when she 

went from home ? 
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A. I cannot say the time, I remem)>er her 
going. 

Q. Have you had any children of your own ? 

A. I have had eleven. 

Q. 1 suppose, seeing her, you could judge 
whether she was with child or not ? 

A. Yes, she was with child, as sure as I was. 

Q. Have you any doubt about i^ ? 

A. NoneatalL 

Q. How finr do you think «he mig^t be gone ? 

A. I cannot tell justly; she was big with 
child. 

Q. Did it appear visible ? 

A. Yes, sir. 

Q. Do you recollect how long ? 

A. The time I don't know ; I ' did not take 
particular notice of the day of the month. 

Q. How soon did you see her efter she came 
home? 

A. I saw her directly. I saw a chaise come 
by my door, and I went down diriectly ; the girl 
waSf taking the child out of the chaise, and I 
saw it. 

Q. Did you observe Mrs. Day at the time ? 
— What was her appearance ? 

A. The appearance of a lying-in woman ; 
that was her appearance. 

Q. Did you look at the child ? 

A. 1 did look at the child. 
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'Q. What age did it appear to you to be t 

A. About a month or five weeks old. 

Q. Having had so many children of your 
own, you ki^ow a good deal about them ; is there 
any considerable difference between a child of 
five or six weeks old, and a child of fifteen weeks 
old? 

A. A child of fifteen weeks old will be stir- 
ring about, and a child of fire weeks old will 
not. 

Q. Can any body who is used to children 
mistake a child of fire weeks old for a child of 
fifteen ? 

A. I think not, because a child of fourteen or 
fifteen weeks must appear more lively; I think 
they could not mistake it. 

Q. How was this child brought upl — ^How 
was it fed ? 

A. It was suckled ; it was fed ; and brought 
up as other people's. 

Q. Have you seen her suckling it ? 

A, Yes, many times. 

Q. Have you any doubt about it having milk 
from her breasts ? 

A. It had milk from her breast ; I have 
seen it drop from her breast. 

Q. You was examined the last trial ? 

A. I was. 
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Q. Do yoQ know how long the child ctiiitU 
nued at htune ? 

A. About twelve months perhajA, 

Q. How long did it stay after it came home? 

A. About half a year. 

Q. And all that time she suckled it ? 

A. Yes, sir. 

Mr. Partridge — Q, From the account 
given of Mrs. Day, it must be obvious to every 
body that saw her she was with child ? 

A. Yes, sir. 

.Mr. Wilson — Q. You say the child suckled 
from the time Mrs. Day came back till the child 
was taken away ? 

A. Yes, sir. 

Q. You remember it being taken away ? 

A. I did not see it. 

Q. Where did you live ? 

A. I lived about a mile off. 

Q. After the child was taken, -did you ever 
see Mrs. Day ? 

A. Yes, sir ; she came to my house ; that 
was after she had lost her child ; she behaved 
like a woman out of her mind ; she was justjike 
one out of Bedlam. 

Q. What did it appear to be owing to } 

A. She said she had lost her child, and did 
1 know where they had carried it. 
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Q. Did she appear like a woman who had 
a strotig afiectiou for the child ? 

A. \ery much affection for the child. 

Cross-examined by Mr. Partridge. 

Q. You was describing the appearance of 
Mrs. Day ; it was so plain that nobody could 
doubt of it ; any stranger looking at her would 
say at once that woman was far advanced ill 
child? 

A. They might to her appearance. 

Q. Could you suppose she was likely to have 
a child at a couple of months? 

A. I cannot say just a couple of months. 

Q. She might probably be later towards the 
end of the month ? 

A. Yes, sir. 

Q- She must have been much bi^er at the 
end of December than November? 

-rf. Yes. 

Q. Because in November it was very plain ? 

A* Yes, sir ; very plain that she was big with 
child. 

Q. What time did she return f 

A. I tell you about as far as I know, I did 
not take particular notice ; I donH know whether 
it was the beginning of Fel>ruary or beginning of 
March. 
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Q. You was examined at the last triaT, was 
you not ? 

A. Yes, sir. 

Q. Did you mention the circumstance of the 
milk dropping from the breast at that time ? 

A. I mentioned so far as suckling of it — I 
mentioned suckling of it. 

Q. Did you mention the milk dropping? 

A. I did not ; but I have seen it. 

Q. What kind of man was Mr* Day ? 

A* A very good kind of man. 

Q. A very good-natured man ? 

A* A man that behaved well to bis &mity. 

Q. And behaved well to his wife ? 

A> Yes, sir ; be behaved well to his wife* 

Q. Did you see Mrs. Lakin at the last trial ? 

A. She was at Huntingdon last trial. 

Q. She is Mrs. Day's mother ? 

A. Yes, sir. 

Q. Do you know a person of the name of 
Harris ? 

A. No. 

Q. Was Mrs. Lakin examined, themother of 
Mrs. Day ? 

A* That I will not say any thing aUout. 

Q.' But Mrs. Day herself was examined } 

A. Yes, sir; that she wbja. 

Q. She is dead since ? 

A. Yes, sir. 
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Q. Do you know whether Mrs. Lakin, the 
mother, was examined ? 
A. I do not know. 

Elizabeth Johnston sworn. 

Mr. Serjeant Le Blanc-— Q. Did you live 
near the late Mrs. Day at Wornditch ? 

A. Yes, and please your honour. 

Q. Where did you live ? 

A. With Mr, John Austin, the butcher. 

Q. AtKimbolton? 

A. Yes, sir. 

Q. Did you know Mrs. Day ? 

A. Yes, sir. 

Q. Did you see her before she went into 
Staffordshire before the birth of the scmi, Mr. 
Day? 

Am Yes, sir. 

Q. Did -j^ou see her a short time before she 
went there ? 

A* Yes, sir ; she came to take leave of me. 

Q. What condition was she in ? 

A. I think she was very forward with child. 

Q. You saw her ? 

A. Yes ; she drank tea with my master. 

Q. Did you see her afterwards ? 

A' Yes, sir; when she came home with the 
child. 

Q* I believe she had a fine baby ^ 

s2 
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A. For a young baby. 

Q. You was not living in the lioi)»e ? 

A. Not in her house. 

Q. Hare you known the child from that4iaie 
to the present i* 

A. Yes, sir. 

Q. Did you know Mr. Day f 

A. Very well. 

Q. Who was the child like > 

A. Mr. Thomas Day, it was, sir. 

Q. Was it a faint likeness, or a strong like- 
ness p 

A. Yes, sir; he favored both father and 
mother. 

Q. Had you occawon to see her with her 
child often } 

A. Many times. 

Q. Had you been at her hou^ } 

A. 1 never visited her at her own houses 

Q. She came to see you ? 

A. Yes, very often ; I believe she hardly 
ever missed a week. 

Q. It was nursed at Mr. Day's house? 

A. No, sir. 

Q. Did she bring the child often to your 
house? 

A. Yes, sir. 

Q. Did you see whether she suckled it or 
not? 
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A. I have seen her suckle it 

<?. She has left the child at your house 1 

A. Yes, many times. 

Q. Now, Mrs. Johnson, could you be inr 
posed upon to Iflink she suckled when she did 
not? 

A. I think there could be no doubt. 

Cross-examined by Mr. Erskinb. 

Q, It is a very fine child ? 

A. Yes, sir. 

Q. And very much like its papa? 

A. Yes, sir. 

Q. You are a very civil sort of woman ? 

A. Yes, sir. 

Q. I hope you know that all children are like 
their papas } — ^They ought to be remarkably like 
at five weeks old. It struck you all of a heap, 
did it not ^ 

A^ I did the best I could for it. 

Q. Some women, I believe, shew their being 
with child more than others } 

A. They do. 

Q. She shewed it very much, did she not? 

-4. Very much ; few women so much, I be- 
lieve. 

Q. She was wishing to go into the country 

• ■ 

— she was afraid she should not be able io manage 
the journey ? 
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A. I thought M, ple«^ your honour. 

Q. « You are a plain sort of woman ? 

A. A very nice looking woman* 

Q. Yes, so you are ? 

A. I don't mean my$elf^ please your honour. 

Q* You thought, Mrs. Johnson, she appeared 
to you to be so very big that you thought it ha- 
zardous ? 

A* She Was glad to get away ? 

Q. How long did it appear to you she was 
likely to hold out? 

A. I cannot say. 

Q. How long was she upon her journey ? — 
What would you have thought if this lady had 
met with contrary winds, and remained two 
months on the voyage ^ 

A. 1 don't know. 

Q. You had no suspicion, of course, it w^ 
not her own child ? 

A. I dare say it was her's. 

Q. Then I take it for granted, not having any 
suspicion in your own mind that thi& child was a 
child not her own,. you did not particfilfrlytake 
notice whether it suckled or not? 

A. It certainly was hpr own ; I have no 
doubt of it in the world. 

Q. But not having any suspicion, did you 
look to see whethe;r it suckled Or n€>t I, 

A. I dare say it did. .;] 
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Q. Did you particularly look at it?— Was 
you afraid the child did not get any thing? 

A. Why I don't doubt it. 

Q. Was it possible for any body to look at 
her, without seeing she was with child, if she had 
been walking along the street ?A- If she had been 
walking along the street at Huntingdon, could 
any body with her have deen«she was with child? 

A. Yes, and please your honour, every body 
must see it. 

Mr. Gabrow — Q, How long have you seen 
the child at the breast together ? 

A. A good while ; as long as children in 
common suck. 

Q. They are not quiet if there is nothing for 
them, are they ? 

A. No, sir. 

Mr. Garrow — No, I believe not. 

Mr. Peck sworn. 

Mr, Garrow — Q» I am told by those who 
have the honour of knowing you, you have been 
a great many years io this country ? 

A. Yes, sir. 

Q. In what capacity ? 

J. As surgeon and apothecary. 

Q. Have you been accoucheur ? 


A. Yes, sir. 
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Q. Are you acquainted with the appearance 
of youDg children f 

A. Yes, sir. 

Q. You was acquainted with the late Mrs. 
Day? 

A. I was. 

Q. Did you attend her in her first lying-in ? 

A. I did ; she had a daughter. 

Q. She had a bad time ? 

A. A hard labour. 

Q. Did you continue to visit her after the de- 
livery of the first child ? 

A. I did. 

Q. Did Mrs. Day after that become pregnant 
again P 

A. Yes ; I believe she was. 

Q. You did not attend her on the second 
delivery ? 

A. No, sir. 

Q. Do you know the reason why you was 
not applied to P 

A. I believe the reason she gave was, that she 
was not satisfied with my attendance, and made 
that an excuse to go down to her mother's in Staf- 
fordshire- 

Q. She had a dangerous time ? 

A. She had. 

Q. Had her mother been with her the first 
delivery ? 


A. Yes, she was. 

Q. I dare say without the least reason she was 
uneasy, and she wished to go to her mother'sl 

A. That was what she said. 

Q. Do jou ijnagineshe weDtfromhomeupon 
a real or pretended errand ? 

A. 1 conclude so. 

Q. Do you remember the fact of her going 
from home? 

A. Yes; she did. 

Q. Had you conversation with Mr. Day upon 
the subject, either before she went from home, or 
while she was gone f 

A. More than once. 

Q. Of what nature was it P 

A. I frequently waited upon him at his house ; 
and 1 said 1 had lost a job by Mrs. Day going 
into the country to lay in. 

Q. Did he, upon these occasions, express him- 
self as a man who expected his wife to lay in, or 
any doubts of his wife's pre^^ancy ? 

A. Never any doubts at all. 

Q. Was the general appearance that of preg- 
nancy ? ■ 

A. Yes ; it was. 

Q. From the time of her leaving the house, 
did you believe she was in a state of pr^nancy ? 

A. Undoubtedly I did. 

Q. Had you any doubt of it ? 
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A. Not the least, in my own opinion. 

Q. How soon after Mrs. Day returned did 
you see her ? 

A, Perhaps two weeks; I cannot say how 
long. 

Q. Did you see her child ? 

A. Yes, sir. ' 

Q. My learned friend has asked a witness, 
whether she thought this lady would not have held 
out some time ? — Have you never known ladies 
make sad reckonings ? 

A. Sometimes 1 have. 

Q. So that if a man was disposed to be jea- 
lous, he would be apt to believe it was not his 
child ? 
^ A. It is clear that many people are out of their 
reckoning sometimes. 

Q. Many weeks ? 

A. Sometimes they are. 

Q. After she returned, sir, did you see her 
and her child together 1 

A. Yes, sir. 

Q. Was your opinion of her altered from the 
beginning, or did it still continue to think she 
had been pregnant ? 

A. I continued to think so. 

Q. Had she the appearamce of a woman re- 
cently delivered ? 

A' Yes, sir. 
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Q. Did she give nurture to the child } 

A. Yes, sir ; I saw it attempt to "suck ; but I 
did not see the milk ; I am not certain of that. 

Q. I believe, except where there is a scarcity, 
the doctor does not usually see the milk ? 

A. No, sir. 

Q. I know a little of those things; I am an old 
woman .^ — For how long together have you seen 
the child at the breast ? — Have you seen it in the 
natural way in which they usually put the child 
to the breast for the purpose of nurture ? 

A. Sometimes I have. 

Q. Have you found the child in a state of 
satisfaction— of rest— or in a querrilous, uneasy 
state ? 

A. That I never observed. 

Q. Did you see it made contented at the 
breast ? 

A. Yes, sir. 

Q. The child was put by the mother to the 
breast ; it received it, and did not complain ? 

A. Yes, sir. 

Q. Did you see it often ? 

A. Not very often ; because I was not there. 

Q. I believe ladies do not always chuse to put 
the child to the breast in the presence of a doctor, 
or any male attendant ? 

A> No. 

Q. A witness has supposed, that at a certain 
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period, from being employed as a laundress, she 
could learn the lady was not in a state of preg- 
nancy. — Is that a very effectual way of judging ? 
— Have you known thait that has happened in 
some of the ladies you have attended ? 

A. No, sir. 

Q. You are not able to say that, although you 
are a surgeon, exactly ? — How soon did you see 
the child after it came home ? 

A. No, 1 am not ; 1 saw the child. 

Q. About what age was it ? 

A. Probably it might be five or six weeks, or 
two months. 

Q. At whatever period, you suppose it could 
not exceed two months ? 

A. I cannot think it did, according to my 
judgment. 

Q. From your acquaintance with the appear- 
ance of children, I would ask whether there is a 
very great' difference to persons in your profes- 
sion, between the^peiiod from the age of four, five, 
and six weeks, and the period intervening be- 
tween that and fifteen weeks ? 

A. Undoubtedly ; persons cannot mistake rea- 
dily. 

Q. At the time you saw this child first, which 
might be a week, a fortnight, or three weeks, in 
your judgment, could it then have been fifteen 
wedksold? 
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A. No, according to my judgment, 

Q. You say that without doubt? 

A. Yes, I can, sir. 

Q. Had you any opportunity of seeing this 
boy as he grew up ? 

A. Yes, sir. 

Q. Have you seen him lately ? 

A. Yes, sir. 

Q. You was examined upon the former trial ? 

A. Yes, sir. 

Q. At that time did you think, sir, that he 
bore any resemblance to Mr. Day, the supposed 
father? 

A. Certainly I did. 

Q. That is now thirteen long years ago ? 

A. Yes, sir. 

Q. Has that opinion decreased or increased ? 
Do you think he is less like his father ? 

A. \ think he is rather less like him. 

Q. Does he still bear that resemblance to his 
father, in your opinion ? — Is that a strong resem- 
blance or not ? 

A. Certainly, I think so. 

Cross-examined by Mr. Erskine. . 

Q. You are a stranger to me, but you appear 
to me to be a very rational man ; I will ask you 
whether your attention waa called to the age of 
that infant? — ^1 dare say a skilfnl man looking at 
that infant, being desired to look at a child, might 
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guess at its.age ; butwas your atteution called to 
that? 

A. I was called to see the child. 

Q. Was any thing said, whether it was five 
weeks old or thirteen weeks? — Was there any 
dispute concerning its age ? 

A. Not at all. 

Q. You have a great many places to attend 
at ; how do you recollect this that happened so 
many years ago ? 

A. I have done, sir ; I have honestly given 
my account of what I know. 

Mr. Erskine — Q. Have I said any thing to 
think or suppose I doubt it ? — Don^t get angry 
with me. 

A. All I have said is true. 

Q. You have quite cured me of civility. — 
You are the only man the whole day I have been 
civil td, and you abuse me. Really, Mr. Peck, 
do I lookarigfry ? — I really wish to proceed regu- 
larly. It is a very grave cause, and an important 
one ; 1 wish only to put a question to you with 
perfect civility and good nature ; I dai-e say you 
thought I meant to be jocular with you : give me 
leave to ask you whether your attention, a great 
many ye^rs ag6, was particularly called to the 
age of this cfafld ? — ^Whether any body asked — 
" Pray, Doctoi*, wlmt is the age of this child ?^ 

A. To ^e sure I was not asked. 
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Q. My friend has asked you what sort of sa- 
tisfaction an infant has, or how long he would 
have patience when he does not get at the breast? 
Suppose you was to give a child three penny- 
worth of pap, how long do you suppose it would 
stay there ? 

A. That I cannot answer; my advice is to 
my patients to give them no pap at all ? 

Q. Was there any complaint made at the 
time of your unskilfulness 1 

A. No, none at all. 

Q. Did either Mr, Day or Mrs. Day com- 
plain you had not done your duty towards her ? 

A. No, they did not, that I ever knew of. 

Q. Perhaps you was hurt to find that your 
unskilfulness had been the cause of her refusing"^ 
your assistance? 

A. Not in the least. 

Q. How long was it before you heard the 
cause of not being permitted to attend her again ? 

^. When she went into Staffordshire. 

Q. You was quite a stranger to that till Mr. 
Day told you ? 

A. He did not tell me ; I heard reports ; but 
I heard nothing from Mr. Day or Mrs. Day ; she 
was particularly anxious to lay-in in the presence 
of her mother. I was informed so. . 

Q. Did you see the mother at the la^t as- 
sizes ? . . » .. 
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A. Yes, sir. 

Q. Was she examined here ? 

A. I believe so ; 1 cannot be certain. 

Q. Don't you know she was not ? — I mean 
Mrs. Lakin, Mrs. Day's mother ? 

A. I don't recollect that* 

Q. Mrs. Day was? 

A. Mrs. Day was, 

Q. Do you know whether Mr. Lakin was^ex- 
amined or not ? 

A. I don't recollect whether I saw him here« 

Mr. Garrow — It is hardly worth asking 
about the pap, and then putting the child to the 
breast 

Elizabeth Brown sworti. 


Mr. Wilson — Q. Where did 5'ou live, Ma'am, 
in the year 1775, about two-and-twenty years 
ago ? 

A. At Stow. 

Q. How far is that from Wornditch, where 
MiTs. Day lived' 

A. Not a great way. 

Q. Did you happen to see Mrs. Day soon 
after she came home P 

A. \ cannot say how long it was, but I saw 
her at Mrs. Blossom's, at Kimbolton. 

Q. She was visiting there, was she ? 

A. Yes, sir ; I was asked Uy drink a cup ol* 
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tea, and 1 saw the child suck 
and seemed to swallow it hes 
child was taken from her b 
drop. 

Q. Have you had any chi 
A. Yes, I have had five. 
Q. Could you be mistal 
suckling ? 

A- 1 certainly am not mil 
and I speak nothing but the : 
Q. You don't know how 
came home ? 
A, 1 do not. 

Q* Did you know old M 

A- Yes, sir; Mr. Day the 

Q. Did you observe the c 

A' Yes; I said the child 

him, and she said, *' it is, N 

seen the child since, and it ie 

Day as ever I saw a cbild in i 

Cross-examined by Mi 

Q. What is your maiden 

A- Elizabeth Canning. 

Q. Was you examined be 

A- No, sir. 

Q' The child was remarb 

A' Very much. 

Q. A little like the mothc 
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A. Yes, sir. 

Q. Did you know the late Mr. Thomas Day? 

A. Yes, sir, 

Q. Do you recollect Mr. Thomas Day bemg 
sent to your house to be put out to nurse, by the 
late Thomas Day ? 

A. That was in February, in thp year 1776. | 

Q. Had Thomas Day, the father, applied to 
you to provide a nurse ? 

A. Yes, sir ; some diflfer^nce had arisen be- 
tween his wife and him, and he desired me U» 
take it under my care ? 

Q. Was it broi^ht to you ? 

A. Yes, sir. . . , . 

Q. Who brought it? 

A^ Mr. Day. 

Q. Anybody with him? , . 

A. Mr. Kitchen and the servant who lived 
with him. 

Q. Mr. Kitchen is dead ; is not hef . 

A. Yes, sir. 

Q.^And Mr. Day? 

A. Yes, sir. 

Q. Did you, upon receiving the child, take 
care of it? 

A. Yes, sir. ^| 

Q. You had it under your care ? ^ 

A. Y^, sir: I remember it; he lifted up hia M 

bands; and said be bad got the child. ' ' '- 
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sent for, I believe for fear Mrs. Day should take tl] 
child. Mr. Day got a peat chaise ; when Mr. Da 
came, she says, " I have found my child •*' sa^ 
he, '* you have so ;" says she " then I will new 
loose him ;" and the next morning he returned i 
a post chaise, and he took the child and nun 
with him ; she run by the post chaise, and iwn 
on the chaise; she hung on the wheel oftl 
chaise when the child was going away. . M 
Day would not let lier have it, nor go with him i 

Q. Soon after that Mrs. Day was disorders 
in her senses ; was not she ? 

A. I did not see her mud). 

JujtY — Q. H^ love was so great for. d 
child 1 

A, I cannot sf^ whether she was in her sens 
or not. 

Cross-examined by Mr. Sbllon 

Q. He would not let her have the child 

A' He said she should neither have any thin 
to do with the child in his life-time or. after ; f< 
he would put it out of her power, 

Mr. Serjeant Lb Blanc — Q. She was sepi 
rated, was not she? 

A. Yes; but^e went back ^inaAer that. 
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Q. Wbat age do you take that child to hs 
been at the time it first came to you ? 

A, About thirteen months 

Q. Youhadeight children of your own? — 
the age of a child of four oi' five weeks there 
a great deal of difference ? 

A. Yes, sir, a great deal. 

Q. Is it possible to mistake ? 

A. It is not possible. 

Q. You must know one of fourteen or fifte 
weeks from one of four or fivei 

J. Yes, sir. 

Q. You have nursed a great many besid 
your own t 

A. Yes, sir. 

Mr.PARTniDOE — Q. Was you here before 

A. Yes, sir, but I was not called up. 

Mr. M ACK1£ SWOfYI. 

Mr. Wilson. — Q. I believe you have beei 
medical man; ?, 

A. Ifaave. 

Q, What hare you practised ? 

A. A»a surgeon, apothecary, and man-mi 
wife. 

Q. You faave faadftgreat deal of ezjKrieD 
in children ? 

A. I bare. 
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ou whether there is or is 
Terence between a child of 
ind a child of fourteen or 

Idren there is certainly a 

I is healthy at five weeks 
difference : is that difier- 
a person cannot verj- well 

rather think they would 

le difference consist ? 
■ger and beginning to take 

five or six weeks does not ? 

leing lai^er, is there any 

dly ; children of five or six 

i by Mr. EasiiiNE. 

not affront you ; you gave 

to your first question, that 
iere is a very considerable 
lildren of five and fifteen 

granted it depends upon 
id robustness of their pa* 



281 

A. Certainly, sir. 

Q. May I ask you, whether a good deal of the 
knowledge of the age of children donH depend 
upon having the attention called to it? 

A* I eSj sir* 

Q. That is to Say, a man might be a sensible 
man, and in only passing through the nursery, 
without having any debate, without taking notice 
of the child, he could not ascertain its age ? 

A. It is not the sort of thing to speak to with- 
out attention. 

Q. Not if your attention is not called ; but if 
it is, you cau then judge ? 

A, If a person don't take notice of the child, 
he cannot say what the age is. 

Mr. Veasey sworn. 

Mr. Garrow — Q. Was you acquainted with 
Mr. Thomas Day ? 

A. Yes, I was. 

Q. You are acquainted with the present de- 
fendant ? 

A. Yes, sir. 

Q. Has your attention been called to the cir- 
cumstance, whether in your judgment he resem- 
bles the late Mr. Thomas Day ? 

A. Very much. 

Q* .Your attention has Jbeen directed to that 
subject. 
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leen him very oAen, and have ever 
tm as bearing the same resem- 

NB — Q. How is he as to'any like- 

ther? 

saw his mother. 

Vlr. Hdnt bwoid. 

N — Q. You have been acquainted 
:lant in the earliest part of his life } 
ecthim at the former trial, when he 
«n years of age ; I don't remember 
' a stronger resemblance between a 
Id in my life. 
)eak of an undoubted parent and 

of thai ; I never saw a stronger re- 
lie present defendant ? 
IS the case when you was last ex- 
I he still bear the same resem- 

I think be does. 

unined by Mr. Parthidge. 

I know Uie late Mr. Day's wife ? 

lid not, sir. 

Du examined at the last trial ? 

)t, sir. 

I live at Huntingdon at that time ? 


A. I lived at that tiiqe here, and remember 
the child perfectly well. 

Mr. Gabrow — Q. If it had been necessary to 
have added you to the list of witnesses, there 
would have heeu no difficulty in procuring you I 

A. None at all. 

Mr. Perkins swoni. 

Mr. Serjeant Le Blanc — Q. Were you ac- 
quainted with the late Mr. Thomas Dayl 

A, I was, sir- 

Q. Do you know the present Thomas Day ? 

A. The first time I ever saw him was when he 
was defendant in this court 

Q. At that time did h^' make any impression 
on you ? 

A. A very strong one ; almost an irresistible 
one. 

Q. In what respect? 

^. As the likeness of his father. 

Q. Do you know him now ? 

A. I hare not see^ him tjll lately ; and the im- 
pression remains indelible as matter of opinion. 

Q. Do you mean to communicate that, in 
your jud^ent, you had no doubt about it as to 
its being a Bti'ong likpness. 

A Yesj sir. 

Mr. Erskine — Q, Did you know Mrs. Osy ? 

A, I did. 
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. Q. Was he like her ? 

A. I cannot bring that so much to my recol- 
lection — Mr. Day was a remarkable person — 
that, makes a more strong impression than' Mrs. 
Day. 


The Honourable THOMAS ERSKINE 

in Reply. 


Gentlemen of the Jury, I have passed the day 
under many anxious sensations ; and I am not 
sure that it may not be a lesson to me to be con- 
tented with the ordinary practice of the profes- 
sion, and to be thankful for the ordinary means 
of providing for my family without any extra- 
ordinary inconvenience or fatigue; and I wish 
my learned friend might be prevailed upon to 
take the same lesson along with him also, instead 
of affecting our sensibilities and impairing our 
constitutions by running about the country as im- 
portant causes may arise. 

Stranger here to all of you, except to my 
friends who sit around ine, I said in the morn- 
ing that I might safely appeal to them, whether 
they thought me capable of feeling any triumph 
or gratification in being engaged in such a cause. 
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thpugh, eveft^ then^ it must have been believed 
that it xQost probably would be succ6sslul>; but 
what must be my opinion now^ when the case ha^^ 
closed, and closed without receiving any answer 
which can possibly remove me from the irre- 
sistible claim of demanding your verdict, as you 
value the sacred obligations of your oaths, or the 
pure administration of justice, by which alone 
your own inheritances can be protected. 

You have heard with attention , and I • also 
have listened attentively to the defendant's case.' 
When a court of justice sit to try any question of 
property, and no defence whatever is attempted^ 
there may then be said to be no trial, and it is an 
occasion which but rarely occurs ; because, when 
a defendant is impleaded in defence of his title, 
he either lets judgment go by default, or makes 
some kind of effort for his protection — No mftr\ 
will foolishly expose himself to the heavy costs of 
a contest, above all, of one of magnitude and im- 
portance, without every possibly exertion to re- 
sist the plaintiff's claim, and to maintain his own 
possession ; and it is then only that the office of 
a jury may be said to take place— It is only when 
evidence is opposed to evidence that this match- 
less mode of trial has its use. 

In our frail and infirm condition, even in this 
most enlightened country, many difficulties mu3t 
frequently arise, when feets are controverted. 
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M atbeinatical certafnty can have no place amongst 
«8, and w'e have no other means of distovering 
troth, when there is contrary swearing, but by 
the examination of probabilities, letting the judg- 
ment ftdl into the preponderating scale. This is 
your office now ; and' if after the full considera- 
tioti of them the scale even wavers, and the 
balance becomes' doubtful, I have already ad- 
mitted, and I again admit, that your verdict 
ought to be for the defendant ; but, on the other 
hand, if the evidence I havebrought before you 
has not been Successfully controverted, and you 
cannot therefore but believe ity the answer to it 
which has been set up can manifestly weigh 
nothing in the scale against it, and you cannoii 
possibly find a verdict against the plaintiff, without 
destroying all the sanctions of justice, and all the 
securities of genuine birth-right, throwing open 
the door to the safe rntroductiou of suppositious 
children, whenever there happens to be a strong 
interest to introduce them. 

Gentleman, the defendant in this case has had 
every possible protection — He has been defended 
by the most skilful' and ablest advocate, with the 
advantege besides of his' having been counsel in 
the former cause. It is' painful to speak of him 
when be is present, yet I cannot avoid itj. because 
it is a duty I oWe fo ' th6 plaintiff whoin I repre-' 
senti and I am boUttdth^refOFe to say that notfimg 
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has been omitted which could in any manner 
support or illustrate the defence-^He could not 
indeed have found any gentleman in our courts of 
justice more eminently possessed of talents to de- 
fend him ; above all, on an occasion which called 
for the exercise of sound discretion and the grasp 
of a large comprehensive mind ; yet in the hands 
of this shrewd and eloquent counsel, the day has 
been spent, and the hour of rest come round 
again, (though we cannot enjoy it) without the 
slightest inroad on the plaintiff's case — ^So much 
so, that I now pledge myself to shew you, that 
not one observation has fallen from him, which 
leads even to the suspicion of any conspiracy ex- 
isting amongst our witnesses, or that has involved 
^ny one of thern^ in any falsehood or contradiction 
whatsoever. 

The defendant has also had the advantage, from 
a distant quarter, of the talents of another gentle- 
man, a friend of mine, whom I have long .greatly 
respected, and whb certainly has no competitor in 
the able and dexterous manner by which he has 
been so often succc^ftil in extorting the truth from 
corrupt witnesses, however unwilling to disclose 
it ; yet I have seen him to*day, as it were, bowed 
down and rfiacklted ; and after rising for ia vigor- 
ous examination, retiring from^ the testimony of 
Mrs: Harris, the mameiiguie of our caoscf, ivith- 
out obtaiftiti^ a single colstrttdiclkHiv or existing 




even a shade of doubt upon any thing she swore 
to ; end the same obeerradon applies equally to 
the conclusive evidence of the witness Osborne, 
whom he also cross-examined. Do not imagine 
me to be meaning to say that my learned friend 
fell short of his usual powers, and failed on that 
account in the examination of these women.-"— 
Quite the contrary — ^No, no, gentlemen — ^ite 
the contrary — Nobody can know him so well as I 
do, who have had so often to conflict with him, 
and still oftener have had his valuable assistance ; 
and in both instances I have always found him as 
remarkable for his discretion when succes^l 
exertion became impossible, as for hia seemingly 
hazardous boldness when he was perfectly certain 
of his ground ; and he was always sure to know 
it, not only from an acute attention to every 
branch of the evidence, but from an enlightened 
view of all the principles which were to govern 
and support the cauBe~"After this, which is 
nothing beyond the truth, 1 surely may safely as- 
sert, that, when no kind of impression could be 
made, even byhim, uponeither of these witnesses, 
they were invulnerable, from the firmness and 
artless simplicity of truth. 

Gentlemen, we are now arrived to the mid- 
dle of /Ac night, and it having been about the 
middle of the day when I first begun to address 
you, our attention cannot but be consideral^y 


289 

exhausted, and therefore, whilst the able ^dress 
of my learned friend is fresh in your recollections, 
I wifh to examine distinctly and impartii^ly what 
it contains, in order to see how far if the truth 
of my witnesses he not shaken, you can [ibssibly 
act upon it against me. 

My teamed friend, to impeach the credit of 
my witnesses* made several sensible observations 
on the frailty of distant recoil ections; yet in the 
same breath he desired you to believe, that after 
twenty-two years had parsed over the beads of 
his own witnesses, they could possibly recol'""' 
whether the child Mrs. Day brought homie ^ 
her appeared to be five or six, or fiftem or 
teen weeks old. For any thing I know; s 
differences of ages may be veiy perceptibl 
particular attention is called to them; bu) 
nothing in the world turned upon such adij 
^ ence al that period, the mother's delivery bt 
then not questioned, it is quite incredible that 
attention of the witoesses in question could al 
have been led to such distinctions; and that 
being led to them, or having possibly though 
them, they could now carry their memories b 
to differences bo insignificant and unimporte 
and, on the other hand, if siich differences in 
appeanmce of age were material, might not 
after Mrs. Day's pretended ddivery on the 1 
of Januartf.haA been sworn toby herin thiftv 
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court in 1784r-^might not we, I say, if our case 
was a fabrication and not a real transaction, have 
given asimilar date to Ann Osborne's delivery, or 
any date we. pleased,, to avoid this contradiction, 
instead of so carefully preserving it, and instead 
of its falling in precisely with all the other &cts 
which other uncontradicted witnesses had esta- 
blished, stamping the whole body of the evidence 
with the unalterable seal of truth ? 

The facts sworn to by our witnesses, were to 
facts so remarkable, that they could not escape 
even from the most imperfect Biemories, at any 
distance of time ; but no man or woman that ever 
existed can receive credit from any considerate 
penM>ns, who, at the distance of more than twenty 
years, preposterously assumes the remembraoce 
of, whether frcmi appearance, any given infant 
was six or uxteen weeks old, when the time of 
its birth had never in any manner been made a 
question. — To what straits then must my learned 
fnend have been reduced, when his mo^t in^ 
telligent mind was driven to rert his cause on 
such a phantom as has been so ridiculc^sly ccm* 
jured up. 

The apparent pregnancy of Mrs. Bay when 
she left her husband's house is of the tame cha^^ 
racter. No doubt, when she meditated the fraud 
intiueBtioU) she woidd take the necessary and 
obviom means of ^onoeating it ; no doubt she 
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affected tk^ appom^oi^e q{ pregowcyt which nbe 
would of OQura^ ^ca^t aff igain when at a distance 
froii^ h^ hQmc ; asul m^ witoess baTingiD9p^t«d 
h^r nak^ body, nw any m^di&d person having 
sw^TO tQ indications ^ prt goancy, thai bfanch of 
th^ ?¥i4enoe faUp alto t9 the jround. 

Tli« siipporrt of hcsp child upon her br«aat on 
bar return to hf r husband^ it wan equally incum- 
bent up&n her tQ app^m ti$ /&^amptish^ which 
^e couJld moat eaaiiy do witbout the fear of de- 
tectim : fpr, let me aak you^ g^ntlcniia^i, whal: 
(Could induce a snifpeon to examine the nipple ef 
^ jm^tm^whQ ym» »Qt ^swp^cted of ittie fraud in 
^fm^my nor coinplmiing 9f want of pouriab. 
mmt for feerc^ild? §mh mim^^tio^ was qoite 
jfiipo§«Jlble« lAQd iK> f^^mpt tQ pri^ve it hiui ^cre^ 
Um^ been m^des «d f9t theacimeiPeaspn, with- 
out tbp imputation of perjury, th^ oth^r witnesses 
v^^y li^ye bee» decejiived ; us wh»]t C99)d h^y^ led 
tbem, without su^ici^«i of a fmud, to any ex*- 

amination of the £ictf 

The d^ajtb qi Mrs, Dciy h^s b$^n lamented. 
GiH>4<J^od i gentlemen, bow is it po^ible to set 
up that ss a Ipss to them, which is an irreparable 
diaadysAtage to u$. Hsd she be^n living ^4 
. re^worii tf^ sui^il her former testiiq^ny, shpiild 
J npt k^Yfr^m^§d,hfTofCQrm» and JRiitter^ 
9J»d Jed hot dirough the whole sc^fie of her ^i^rch 
1i£t^ IAn^ #bil4p», PS ^e have prayed it beyond 
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le shadow ofadoubt, and in which examination, 
Dderthe inevitable pains of perjury, she must 
are encoantered the poeitive oathe of so many 
iloesses, exposing at every step the disgusting 
Isehood of her testimony in 1784. But now that 
le is in her grave (though the learned Serjeant 
Sects to lament it), all this /am cut off from, 
hilst they might have bad the full possession of 
/ery syllable she had sworn to, the same as if she 
ere alive, without the-peril of her being cross- 
tamined and palpably forsworn. — ^Wby, then, I 
ipeat, should her death have been lamented, 
ben i over and over again reminded them in my 
lening, of their undoubted right to read the 
hole of her former evidence ? and vky^ I ask, 
id they not venture to read it, if they had he- 
aved it to be possible, in the face of all my proofs, 
support any part of it as truth ? I content my- 
{f with repeating this question. I am speaking, 
trust, to men of sense and honour, and cannot, 
ithout insulting you, say more. 

Nothing then remains in the address of as able 
man as the profession ever bred, but her dis- 
lotion, as it was called, when this child was 
ken away : but was not this also part of the cba- 
cter she had to act; and we shall consider also 
'-and-bye why the infant was removed from her. 
-1 say, that this removal only remained, because 
e affidavit in Chancery amounts to nothing at 
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all, I appeal to the learDed Judge, whether, as: 
the defendant was in possession, the affidavit could 
have been entitled in any other way, even if an 
angel from heaven had revealed bis suppositious 
birth? 

The length of time insisted on as an objection 
to us is equally to be set at nought. There was 
such a fabric of evidence to be erected, the .mai- 
terialsfor which were to be collected at a very 
great expense, that it was impossible to propose 
another trial with effect to the suffering creditors 
of an insolvent estate. — ^Here, therefore, I might 
close my reply, as no impression whatever has 
been made upon my original proof, and, con- 
sistently with its truth, no man, whose reason is 
not disordered, can accept any possible defence, 
much less the nothingness of that which has been 
set u|). Gentlemen, I am so convinced of this, 
that I fear by summing up my evidence I shall 
only weaken it ; since as the body may be sur- 
feited with an excess of the most wholeso^ne nou-' 
rishment, so the mind may be overloaded with 
redundant arguments and proofe. If the cause 
were my own I should therefore rest here, but as 
counsel for another I must drag on. 

Before, however, I begin, let me again ex- 
press my feelings for the' defendant Relying 
upon the justice whid), in despite of every feel- 
ing, you are bound by your oaths to administer, 


I pmy OoA to blcM him with Btrea^h of mind 
to support hU cLtinge of cooditioB with fortitude 
and resignation, reOMoberisg tbM it was brought 
about by no fault of his, and thbt it is to better that 
he as an individual ehould sutFer by your righle- 
OU0 verdict, than that it should be given in his 
fikvour, in utter defiaace of every raie and prin- 
ciple of law. 

GentletiMH, I am really aehftuied to detail 
what has in imbBtanot and effect been said al- 
ready, and which might be wid to every nAeioi 
puipose almott in a word. 

What are we atsembled here to decide ? We 
are to decide whetlier a child had been fraudu- 
lently procured by Mrs. Day from Ann Osborae ; 
and if tbe qucsttmi had been of a robbery ieBtead 
of this frttud, could taty case of conviction have 
been made more clear, or any thing nMre futile 
than the defence ? A person wbo meditates a fraud 
mustj aB 1 have observed already, do every thitig 
necetsary for its accottiplishramt — How then 
o6uld the possibly have begun a fraud of tto de- 
scr^tioa without infordawg her husband she Was 
jnregoanti wftbowt appearing also to others that 
she was so, and witfaotitt. in short,, safjing. wd do- 
ing «f>«fy tbkig to st^port k in tb« isanner it 
has been sworn to ? Sjbs said, tbereforet I have 
no dottbti thwt she wtis going m ber fatber^ to be 
deltT*»«d ; bnt for what ran« the* did sbe not 


stay thw* for her delivery? The cause, if there 
had beoi any, must hare been known to her pa- 
rents. Her mother is still liTing, and was in c — ~* 
during the )ast trial, yet was Jtot examined; 
although she is disabled now by age and infin 
Irom attending, the Court of King's Bfuch w 
have directed herto be examined upon interr 
tories, and her evidence might have been 
just &e Same as if she had been present ; at 
the defendant be really the child of Mrs. 1 
this witness is his grandmother, deeply intere 
to support his title, from an afl^tion which i 
not die in us like the instinct in brutra tow 
fUiother generation, but is on the contrary 
source of our higheM satislaction. 

As to the authentici^ of our proofs, it has 
even been attanpted to be denied. It is pn 
by their own witnesses that she undertook a p 
ous journey without any reasonable cause, if 
had been really pr^nant, as she api>eared » 
advanced, that according to the evidence of s 
of Mrs. Day's own household, her delivery 
almost dreaded on the road. — ^No doubt, tli 
fope, she would contrive to appear sufficic 
unweildy before she set out on such a pro 
Actors indeed very frequently over act their pj 
t»ut when the acting was over, nobody who 
-her could diacover or even suspect that she 
with child ; as ^e walked and rod^ with at 
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tivity utterly irreconcileable with the evidence of 
her condition when at home ; and if there be the 
least colour for charging these witnesses, unknown 
to Mrs. Day and to each other, as in a conspiracy 
to defame her, why, I ask again^ was her mother 
not exs^ined upon interrogatories, whose evi- 
dence on the subject one way or the other mmt 
have been absolutely conclusive ? and I should fur- 
ther wish to learn what earthquake or convulsfon 
of nature has taken place in Staffordshire, that 
there should not be found any one person in the 
whole of that county who saw her there in a pi'eg- 
nant condition, though she appeared so at home. 
I did not cross-examine these witnesses, because 
their evidence in that respect might be the truth, 
and amounted indeed (for the reasons I have just 
given you) to no contradiction whatsoever. 

What then is the defendant's condition on this 
part of the case, and what can his learned coun- 
sel expect from it, who in his wisdom speaks, 
and who in his silence is equally prudent ? and 
what can be said for the intelligent solicitor, 
whose abilities are well known, if any such wit- 
nesses tp her pregnancy existed during her ab- 
sence? whilst, on the other hand, the whole 
body of the.plaiqtiff's evidence, exhibiting not 
merely an appeanmce, but a conduct utterly ir- 
reconcileable with such a condition, remains in- 
vincibly unopposed. No fewer than six witnesses 
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have sworn that they frequently saw Mrs. Day ait 
Leigh, not only without the slightest appearance^ 
but without any declaration of being pregnant, 
though^ when at home, her avowed objectfor going 
there was to be delivered at her father's house. 
One of these witnesses is her own brother^ whose 
life and conversation must have been well known 
^ to them if he had been unworthy of credit, and 
who must have been dead to every natural feeling, 
as well as to every principle of humanity, if he 
came here, without a motive which can be ascribed 
to him, to destroy the blood and issue of his own 
sister, although no quarrel or difference between 
them has been ever alledged, nor his character in 
any manner impeached. 

To fall in with the advanced state of preg- 
nancy which was pretended when she left her hus- 
band, it is no wonder that on the former trial 
they selected the January following for the period 
of her delivery ; yet, on the 22nd of the same 
January, being only four days after it, (let me 
read to you our proof), she was then on a visit, 
where she stood godmother to a child. Registers 
were instituted for many wise purpcMses, aiid are 
often most important documents upon trials. By 
the register 1 produced to you, Edward Riddle 
appears to have been baptized oh that day, and 
his father has proved that Mrs. Day stood god- 
mother to his son. The register destroys all 
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doubt as to dates, and the collateral evidence of 
' er presence is potiiive and udsnspectedi 

How theD, 1 a^ you, is it possible to sustain 
IrSk Day's own delirery only four days before 
lis period, as sworn to by herself on tbe former 
'ial, when no prerious pre^ancy had been, al- 
dged or discovered, nor «ny patt delivery even 
retended.' 

On the contrary, it is positively [M^ved by se- 
inl disiotcrested witnesses, that about this time 
etty Rawlins' child was taken from Mrs. Day 
y the warraot of a magistrate, when she was 
eard to say, that it was foolish in the niother to 
ike it back, as she would have taken it home 
id made it her heir. 

The iact is aiso farther coafirmed by her own 
rothor, die father pf the in&nt thus fraudulently 
lopted, and abo by the mother herself who re- 
BiBied it. 

' Gentlemen, let me pause here a JiHle to put 
le or two questions on this branch of the proof. 

Do you bcJieve, or ratiier can yon help be- 
sving, that Mrs. Uka^ was present at tiiis bftp- . 
»ni > and that she took Rawlins' child ? These 
e the two first questions; and iftbe was so pr». 
nt at this baptisoa, and did also resist the resto- 
tioQ of the in&nt she had takdn, which it would 
! af&onting you to ask you if you doiAt it, hoit' 
en could she herself have been delivered only 


four dajw before ; and for whst other purpose 
co«ld «he have taken this in&ot, and have stood 
out ogaiiMt Ae magiitracy to retain it, bat for 
that only possible purpose which has been sworn 
to, and which uowstfuids uncontradicted ? 

Do ihtse Iwo facts then txist^ or do thty net ? 
Gentlemen, I expect your answer hi your verdict, 
as men of honor, answerable for its truth. Re- 
member that it may be your own turns, one day 
or other, to foe yourselves in the same situation as 
the plaintiff, and that yoar inheritances and repu- 
tattonfi may have to stend or &U by Ae support 
of Jtiftr less evidenot thui you have been unac- 
ceutvtabty desired to reject. 

A kind of attempt has indeed been made to 
seduce you flro«i impartial justice. There is 
silence notn, but in the morning our proceeding* 
were a little distnrbed. The irKG^atorities of the 
Sngiish popQlace always ^ring fh>m feelings that 
are honest aftd virtuous ; but, fro» the vet-y nature 
of thifipi, proceeding often from the assmsption of 
facts rtiatwe dangerously luistakeB or misunder- 
stood ; and «osrl» t^ justice, abore aH oflier tit- 
bunals of government, most beware how they 
sufl^r their enlighmedjtH^metits Co be swayed 
by ike wisbe* or esjieatatkms of ignorance and 
fi^. Tlie scales of jostiee must be held even, 
or the oonntry is undone. 

Let^ BOW vekim bo the evidence. 
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You are desired by Mr. Serjeant Le Blanc toi 
believe, in the face of the whole body of my un- 
contradicted proof, that Mrs. Day must have been 
the mother of the defendant, because she affected 
to be so. disturbed when he was removed from 
her. In answer to this 1 have only to ask, whe- 
ther she was also the mother of Elizabeth Raw- 
lins qhild, whose removal so disturbed her, . that, 
she endeavoured to detain it, though a warrant 
was in force against her to compel its restitution ? 

Let me here go back a little, to remove all 
ambiguity from the evidence of some of my wit- 
nesses. One of them in particular swore what 
Mrs. Day had said, as if she had then known it 
was Mrs. Day ; but she explained that she only 
knew it noir, and every one of them who did not; 
see her at her father^s (her identity being other ^ 
wise positively proved) spoke of her only as a 
person then unknown to them, which shews that 
though when she was with her mother and the 
servants at Leigh there was no kind of conceal- 
ment; yet, when she went forth in the pursuit 
of children, she was as mute as a fish, and her 
name universally .concealed. • . 

Gentlemen, the sequel of the evidence is 
equally conclusive :— Mrs, Day^s . pretended deli- 
very on the 18th of January, as sworn to posi-? 
tively by herself, and by two witnesses whom she 
brought forward at the former trial as the only 
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persons present at it, is now formally abandoned, 
since they have not read the evidence, though 
completely competent to them and invited by me 
to read it ; nor have they again examined Cornes 
and Rutter, though still living, because by their 
gross and since detected or rather acknowledged 
perjury, their evidence would have been destruc- 
tive of the cause. 

This conduct, I repeat, amounts to ^positive 
and formal admission, that the former Juiy were 
imposed upon by Mrs. Day in 1784; aiid that 
Comes and Rutter, the only persons sworn by 
her to have' been present at the delivery, were 
suborned to sdpport* the imposition. If therefore 
there was any delivery at all, some time and place 
must now be assigned for it, though in direct 
contradiction to her former testimony ; yet the 
evidence has closed without any new as8ig7iment 
of either^ nor has any time or place for the de- 
fendant's birth been even in statement attempted 
to be assumed. — 1 cannot tlierefore understand, 
nor even form the most distant idea how his le- 
gitimacy can be supported, when even the sup- 
port of his own mother has been withdrawn from 
it (the ifather being an utter stranger to the whole 
transaction)^ and when the testimony of the only 
witnesses sworn to ' have been present when he 
was bom, is abandoned also, and abandoned 
front neeeintjfyas manifestly and unUnably false. 
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I hare now therefore a right, I slioulii tiiiuk^ to 
ask WHBN and whbre and m wmose prbsbncb 
you are now to believe that this delivery took 
photl She went fhun her father's house on the 
Friday before Shrove Tuesday, a date which can-* 
not be controverted, and it is acknowledged that 
she took no child with her, and that at her mo- 
ther's there had been no delivery ; and froiEi that 
period we trace her fram stage to stage, accom- 
panied by no child of her own, and repeatedly in 
the fruitless punsnit of the children of others. If 
there be any Hbw in this part of her proceedings^ 
why was not her mother examined upon interro* 
gatories, whose aflEMtioB secured her as a most 
willing witness, and who could not pouibly be 
mistaken a$ to the facts? 

If up to this period then the plaintiiPs evi- 
dence is clear and unclouded, what diflSeulty at* 
tends the fullest credit to its sequel and conclu- 
sion ? or^ rather^ how is it possible to disbelieve it ? 
She went awa^ on her fidher'a horse at a time 
ffdiing in precisely with the evidence of Mrs. 
Harris, who met her »t Stsdbrd market on the 
11th of February 17!r&, and who ^i^rried her to 
Sirrah Hollander, who had kun in the day before, 
a date proved by the Bible of the simple-minded 
Witness who produeed it, and who had written it 
on the onteide of tjie book, in wiiich place it was 
fotind by Mr. WiHington, who, ivilhoet ob)i|e- 
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rating the original entry, copied it in^ another 
page of the book, where it stood open to the ob* 
serration of the Court, and the woman hemelf 
proved that Mrs Day came to her and asked her 
for her child. 

Qentlemen, jfoa have not so mneh experi- 
ence as we have m oofints of justice ; we know 
that when a conspiracy is on foot the witnesses 
are sure to agree even to ihe letier ; whereas, 
when transactions are narrated by honest wit- 
nesses, according to actual rem^nbrance, small 
di^renees very generally occur 3 a ftwt observ- 
able even in the gospels of truth. Thus, though 
all who have been examtiied sufficiently agree in 
the description of Mrs. Day (who stands identi- 
fied by Mrs. Harris beyond all doubt or ques- 
tion) yet they describe her differently. Some do 
Dot recollect the oolour of her hat, whilst others 
speak to it. Crowger describes her lis in a grey- 
coloured dress, whilst o^ers call it a white rid- 
ing habit; but 4t is impossiMe not to see that 
they are ail speaking of the same pf^-soa as they 
recoJBect her, «nd the more «o ttmn not swearing 
by thecaid, andjmplieftly^sopyingpone an^hi^. 

When we advance to the evidence of Sarah 
Smith, late Hollander, and the other women who 
fbUowed her, the mind is, if possible, impressed 
naore fwcibty wilh the ^roi^vicHon of truth . After 
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caHing on Hollander, whose child had been re- 
fused by her, we find her going to Mary Rowe, 
who had lain in on Sunday the 5th of February, 
which falls in precisely with Mrs. Harris's evi- 
dence as to the 12th of that month, who swore to 
their going from the one to the. other, for the 
express purpose of obtaining their children. 

Now, has any part of this conclusive eyidence 
been shaken ? So far from it, that notwithstand- 
ing my friend Mr. Garrow's most able and pru- 
dent cross-examination of Mrs. Harris, she stood 
so unimpeached and unremoved^ that Mr. Ser^ 
jeant Le Blanc could not make a single observa^ 
turn to bring any part of her testimony even into 
doubt or question. 

An attempt was made to discredit Mary Rowe, 
who was supposed to have said that her child was 
baptized next week ; and in order to detect 
fraud, if any had existed, she was asked by the 
learned judge what month was this, when she 
answered, July; and what was the month be- 
fore, when she answered, June ; and what would 
be the next month, when she answered, August ; 
and she then said or rather repeated , (though she 
had not been understood) that her child was bap- 
tized at the next wakb ; she was then sent out 
of Court; and on the register's being, put in, it 
appeared that the baptism if as at the wak£. 
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One ought not to expect such ignorant people 
to speak with my learned friend's correctnesa, 
but the register proved she was correct. 

Gentlemen, Mrs. Day appears to have gone 
to this woman on the I8th of February, and on 
the 20th to Wolverhampton, not having yet suc- 
ceeded in the uniform object of her pursuit ; and 
although those periods are a month subsequent 
to the date she gave on the former trial to her 
own pretended delivery, she had come on her 
father's horae, without either having, or even pre- 
tending to have, any infant of her own. 

Here let me pause again for a moment — Is it 
true that she went at this time to Wolverhamp- 
ton ? — If she did not, I abandon the cause. Can 
it possibly be denied or brought into doubt or 
question, tliat a child was brought to her from 
the Workhouse to the inn at that place ; or that 

the ivruintont mrithor nnTiliod tn Jnlln Tiai^o ie\ 
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Til is warrant is proved to have been executed by 
Horton, the constable of Bloxwich, in the pre- 
sence of Dace, and Mrs. Harris being obliged to 
give it up. The poor blind man who was led 
into court, told you, without a possible motive 
for falsehood, that, before God deprived him of 
bis sight, he went over and saw the child deli- 
vered back to the mother. This most important 
fact is therefore fixed as fate, unless you can ven- 
ture to pronounce against the evidence, though 
without any thing to oppose it ; that the warrant 
is a forgery, and not the act of the magistrate, 
whose hand- writing it is proved to be; and if 
this warrant was actually issued by the magis- 
trate, and delivered by Dace to Horton, what 
possible conspiracy can be taken to exist between 
those two people to' support a cause not then ex- 
isting nor thought of; an observation which 
equally applies to the other witnesses by whose 
oaths it is supported. If I can be charged, there- 
fore, as the advocate of a conspiracy, I desire at 
least to be informed of the scope of my offence. 
I wish my learned friends had told me, how 
much of my evidence they admitted to be the 
truth, and how much of it they charged to be in- 
vention^ and that they had furnished you also 
with some kind of clue to distinguish the one 
from the other. 

Having reminded you. Gentlemen, of the 


s 



307 

manner in which this warrant, procured by Dace, 
was executed by Hortou, and the child taken 
from Mrs. Harris, who had undertaken to meet 
Mrs. Day on Sunday the 24th of February, their 
meeting as sworn to by Woolley is most remark- 
able and conclusive. — The child was not to be 
brought there, and Woolley knew nothing of the 
tran^ction. — That I may not overstate his evi- 
dence, I will read it to you as nearly as I was 
able to take it down. " I remember,'^ said that 
witness, " Mrs. Day and her mother coming to 
my bouse on the jFriday morning before Shrove 
tidjC ; we were then in expectation of a fair held 
on Shrove Tuesday ; they brought uo child ; she 
slept there with her mother on that Friday night, 
and left her on the Saturday morning. Her mo- 
ther did not know where she was gone till the 
Sunday afternoon, and was vexed at her absence ; 
she came back yery wet, and said she had been 
over Sutton Coldfield. Thby stayed with us 
NQ LONGER.^' WooUey expressly said, that she 
brought no child with her ; aqd that on his mo- 
ther's asking after her family, she answered she 
had none, except a girl wfio was dead. Gentle- 
men, if a syllable of this be false, why was not 
her mpther examined ? And if the whole of it be 
true, what can be more decisive ? because the 
time of her absence, as stated by Woolley, is the 
precisie interval in which, from Hollander's child 
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being taken from Mrs. Harris, Harris the hus- 
baod, and his daughter Sarah Bradbury', had pro- 
cured the defendant from Ann Stokes, now Os- 
borne, who has positively proved that fact. For 
this purpose Mrs. Day had gone to Harris's house 
on the Saturday, who brought the child by ap- 
pointment to the Horns at Queslet, from whence 
she went «ith Harris to Lichfield, they carrying 
the child alternately, till they separated to ebter 
the town at different quarters, meeting again at 
the Robin Hood and Little John, where she 
finally parted with Harris, who saw her after- 
wards passing by with it in a post-chaise, on her 
return to her husband's house. 

Gentlemen, you are solemnly swoni to exer- 
cise a righteous judgment, according to the evi- 
dence before you, which entitles me here to ask 
you, whether any part of this last and conclusive 
branch of the evidence which I have just stated 
to you, has been contradicted or shaken in any 
manner whatsoever ? and whether it be possibly 
consistent with any pregnancy or delivery of 
Mrs. Day? If she had been delivered before she 
went to Woolley's at Lichfield, bow should she 
have come without her child ? and how should 
she have said, 'that she had had no family but a 
girl who was dead ? and what but the loss' of her 
Wolverhampton child can account for her leav- 
ing her mother ; agreeing to a minute of time 
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with her application to Mr. Harris, when another 
was to be beat up for, which was accomplished 
at last in the person of the Defendant in this 
cause. The dates are all established beyond a 
doubt, and are confirmed in many material re- 
spects by the written evidence, and the final con- 
summation unanswerably wound up by Harrises 
testimony, and that of his daughter Sarah Brad- 
bury, now thirty-seven and then only fourteen 
years of age ; and by Mrs. Osborne herself, who 
swore positively that she was the mother, and 
\ that she delivered her child in the manner proved 

■ 

* by the other witnesses. 

t When Mrs. Osborne was presented for exa- 

1 minution, I could perceive my learned ifriend 

mustering all his strength to overcome the diflS- 
culties he had to encounter ; and I may safely 
assert that the veracity of testifnony never stood 
more triumphant ; because it never was exposed 
to a greater or more dangerous temptation. No- 
thing from the constitution perhaps of human 
nature, and certainly from the customs of the 
world, is so universally predominant in women, 
as a sense of shame, (however they may have 
fallen off from female virtue,) which makes it the 
very last thing they can be brought to confess 
under the pressure of conscience in a court of 
justice, and the law protects every witness from 
so painful an exposure. I was therefore clearly 
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entitled to resist that part of her examtnatioii ; 
but I pursued a diflereut course ; I was resolved 
you should be convinced that I apprehended no- 
thing which could overshadow the unassailable 
truth of what she had sworn. — It was plain that 
my learned friend was with great skill opposing, 
her testiipony by a double assault upon it, either 
by disparaging her as unchaste, even after mar- 
risge, or by discrediting her by fencing with 
him to conceal it ; but when the question in a 
particular instance was put home to her, Mrs. 
Osborne must forgive me for reminding you, 
that she more than once said ^^ / will not swear 
to it.^^ She went as far as she could to save her 
conscience and reputation together; but being 
compelled by my waiver of the objection to sacri- 
fice the one or the other, she triumphed over 
every attack which could be made on what she 
had sworn, by refusing to deny upon her oath 
what she must have secretly known to bje the 
truth. — ^I contend, therefore, that her credit thus 
exposed to so hazardous a temptation to false- 
hood, is so unconquerably confirmed, that if, 
notwithstanding her positive oath, that she was 
the mother of the defendant, supported as the 
fact is by so many cbllsAeral and irresistible 
proofs, you should refuse your belief of it, there 
could be no security for any human right ; be- 
cause what you did, other juries might do also. 


i 


311 

There, could have beea uo refuge ia the 
of any reasonable being, from the facts I 
brought before you, but in an attempt, h 
been possible, to dispute the identity of Mrs. 
but it is utterly impossible to impute consi 
to so many persons unknown to one aji< 
much less to her own nearest kindred, who 
supported Ibeir testimony,, or to deny tha 
different children were taken by her ^n 
ctfumed. — I repeat, that there could have 
no possible refuge from these accumulated p 
but by assigning all these acts and circumst 
to some other person than Mrs. Day ; but t 
equally impossible by our having been at 
trace her in every step of her progress, fron 
first departure till her return to her husb 
house. Her person surely must have been k 
at her father's ; and although she was, of c< 
not known at the time the children jn qu< 
were procured by her, yet ahe was well k 
afterwards. — Mrs. Hairis saw her at Pelsal 
she wa^ locked up by her at the assizes d 
the fonjier trial in this very place. Anne Osl 
aiso swore most positively to the delivery < 
child to her (being tfte defendant in this a 
and although she did not of course knoy 
she was at liiat period, and although- whe 
went afterwards to meet her she did not a 
recollect her, yet she has sworn that Mre, 
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lold ber that the child was well ; and this 
quite conclusive of her whole evidence, as 
cable personally to Mrs. Day, was confirmed 
e evidence of her own sister, who swore to 
ig been present when that conversation 
d. 

entlemen, against this unexampled mass of 
arable and unsuspected facts, what possible 
ce could have been made ? The talents of 
igel must have sunk under them. If she 
■ obtained the child of her brother by Raw- 
how came the magistrate's warrant to have 
issued to reclaim it ? or that of the other 
strate, who took the child of Hollander from 
Harris ? — and how came the corresponding 
er of births and baptisms to have supported 
itten testimony the oaths of so many wit- 
s ? Can the whole of this be disposed of 
lUt proof, by simply sayings it is a lie ? You 
know and feel, gentlemen, that you cannot 
pose of it, when bound by the oaths you have 
; and if, on the contrary, you cannot but be- 
that allthese facts existed, and are judicially 
1 to act upon that belief, is there any thing 
ising in whatfollowed, when she came home 
this suppositious child ? Could she do other- 
than support by all the appearances in her 
r the fraud she had committed ? Could she 
lerwise than appear to give it suck ? — and 
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what greater abuse of time and patience than the 
gossip at this distance of time about its apparent 
age ? That there may be differences of growth 
in the earliest stages of infancy from thie different 
conditions of parents, or the diiferent natures or 
healths of infants, is a matter of fact or philosophy 
which I am not qualified to discuss. — I have a 
great many children of my own, and have seen 
as much of them as most parents do ; but my ob- 
servation never went, nor possibly could ever be 
attracted, by circumstances^ quite irrelevant, and 
which were equally so here: for how, when there 
was no dispute regarding this infant, nor any 
fraud at that time suspected — how^ I say, could 
the attention have been drawn to such distinc- 
tions, so as to be treasured up in the memory for 
fourteen or fifteen years'? But I am unwilling to 
impute perjury, though the example has been set 
me ; and I can have no kind of objection to sup- 
pose that such observations may have been made, 
or to admit also that, supported by the reputation 
of parents, they would be suflScient to support 
legitim^cym an ordinary case — but, good God ! 
gentlenien, how can it have any possible applica- 
tion to support it agaimst the immense body of 
uncontradicted evidence of a fraudulent procure- 
ment of the very child whose . Intimacy is the 
question to be tried ? . It is evident thftt such- cir- 
cumstances cannot, weigh even a feather in the 
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scale. It is always the office of a jury upon trials 
to decide which scale preponderates, but here 

THERE IS NO BALANCE AT ALL. 

:n, another topic has been made the 
Cumentand evidence, which, though 

me to follow, and to give contrary 
taken upon myself altogether to re- 
stated on the other side, that this 

le defendant, whom I myself have 
esembled Mr. Day i but on the con- 
instructed to call witnesses to prove 
r\y resembled Mrs. Osborne, whom 
id had examined ; but, as 1 have just 
this as any part of my proof. I said, 
;peat, that no man's estate ought to 

1 such opinions. It would be the 
Dus of all things to act upon it in a 
:e. It is veiy fair to put it (out of a 
y learned friend observes upon it ; 
•an be more &]lacious than to raise 
or ianciful resemblances into fiicts 
nt of law. Men sometimes marry 
!, sometimes women of other £tmi- 

Tery different features and com- 
their children frequently take, as it 
r the one femily or the other, and as 
ilfaer ; and it makes one smile there- 
cb accidents lifted up into proof for 
if an inheritance. 
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It might, for any thing I know or ( 

circumstance in a case quite difierertt : 
before us, where evidence is opposed to 
so nearly and equally, that the scale trei 
vibrates, when a feather may be allowed t 
scale; but such a feather can have no pi 
the evidence is almost all in one scali 
make you depart from the obligations of 
positive oaths, supported by a great ma 
cumstantlal evidence, the truth of whici 
have no reason to doubt. 

tlentlemen, there is yet another fi 
this cause, which appears to me a ver 
one, as it came out in my friend's exai 
viz, that Mr. Day, the supposed fatht 
defendant, who was represented to be an 
able man, had left part of his estate to 
act which proves the character thus givei 
it was greatly to his credit, and reflect! 
upon his memory ; but when he was sta 
tender and affectionate to him and to hit 
also, I could not I'econcile it with the u 
dieted proof; as this very child was tak 
Mrs. Day out of the window, and place* 
husband as a boarder with a butcher at 
wade, to be housed no more with this s 
father ; hut turned out to nurse, where 
posed mother was not even to see him, 
not more in this than meets the eye or eai 
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was convinced, or rather if he believed that Mrs. 
'Day ^as the mdther by himself of this offspring*, 
how dhail we re<<<tticile it with the character given 
trim of an honourable riian, oi- rather with any 
thing but tin^xampl^ brutality, his unfeelingly 
sending away the child of his wife^s body, believ- 
ing her to have been faithful to him, and insisting 
as he did, that she should fieither see him, nor 
know where he was conc^led ? Such a conduct 
is wholly inconsistent with their oWn case, and 
ought rather to be considet-ed as part of mine. 

Gentlemen, I have now, I believe, sunimed up 
all the material parts of the evidence, excerpt that 
of the two witnesses wh6 were brought forward 
on the other side to prove, what liiay be con- 
sidered the foundation and main spring, the be^ 
ginning and ending of their case, viz. her appa- 
rent and declared pregnancy before she went from 
home, but which I have already i^id was a pre- 
tence, which she could not hut have made to carry 
on het ffaudutent purpose, and which, when it 
had* fulfilled its object, never was heard of any 
more ; n«ver was observM by others, even wheni 
in her father'^ house, and whifch has not been at- 
tempted to be proved by her- own mother, who 
must have known it if it existed; riot by any body 
else from one part- of her progress to the other; 

Gentlemen^ the cause is now in your hands : 
— ^I have fulfilled my dflSce; My place, as an 
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advocate, was to state the case as I was insti-ucted 
I should prove it, to listen afterwards to its pro- 
gress on both sides, and not to overstate my own 
in my reply. — In all this I have not departed from 
my duty ; I have neither omitted, nor warped, 
nor undervalued any thing which could take off 
the force of the arguments for the defence.^ — On 
the contrary, I have only to admit that the plain- 
tiff^s interests might have been in much abler 
and ingenious hands, as I confined myself strictly 
to the facts, careful to avoid breaking in upon 
the fair course of trial — opposing no just objec- 
tions, and making none myself that were unjust: 
— ^asking for him, only with confidence as I now 
do, your verdict. . I know it cannot be pleasant 
for you to give it : but I know also, that unless 
you can absolve yourselves from the demands of 
conscience, the plaintiff will receive it at your 
hands. 


SUMMING UP. 


. Justice Heath. — Gentlemen of the 
lie question before you is the legitimacy of 
indant. There are to be sure great diffi- 
in this case ; and indeed you have ouly a 
of ditlieulties. 

>re 1 enter into the business of summing 
evidence, it is necessary to slate the prin- 
f law upon which you are to determine it. 
lUemen, the legitimacy -of children de- 
ipon the conduct and behaviour of their 
, I'he only irresistible proof of I^itimacy 
they have been so treated by their parents. 
;r, there is in the histoi-y of mankind proofe 
)ntrary ; that persons have been so wicked, 
en they have had no issue of their own, 
ve adopted others to answer some sinister 
! ; but the conduct of parents affords such 
^resumptions, that unless their conduct be 
proved, it ought to prevail ; it is that which 
1 deceive. — It has been contended, on the 
the plaintiff, that the proof ba.<i been 
to oust the defendant. A great deal of 
e has been gone into ; but before I refer 
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to that, I shall make a few observations as to the 
probability of this. 

In the firat place, what advantage was Mrs. 
Day to receive from a spurious issue ? — It does 
not appear she bore any malice against the heir 
at law — it does not appear in evidence she was to 
derive any lucrative advantage, which would blast 
her character if detected — nay. Gentlemen, there 
is a very strong circumstance which strengthens 
the improbability — ^it appears by the evidence of 
Ann Chell, who washed her linen, that at that 
time she was not incapable of bearing children. 
— ^That is the stoiy you are called upon to believe ; 
but before you give credit, you will be convinced 
by the testimony of their witnesses. — You ob- 
serve she had a daughter, and she was capable of 
bearing children ; and what reason is to be given 
that she might not expect to have issue again.— 
In the first place they call several witnesses to 
shew the apjiearance of Mrs. Day before she 
began her journey ; they all swear she had not 
the appearance of being pregnant — that she had 
no appearance of pregnancy at that time, and 
that she did not pretend to be pregnant there ; 
but yet it is very extraordinary, that without the 
appearance of pregnancy, which is so easily 
counterfeited so as to deceive every body, that 
she carried the baby's clothes with her to lye in 
with bermother at Leigh. 
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Gentlemen, thereis a very extraordinary story 
told, that she went to Leigh, that is ninety niiles 
disMnce from the place of her husband^s resi- 
dence, and the account that is given by the seve- 
ral .witnesses is that, she wanted to have her 
brother's bastard, the child of Elizabeth Rawlins, 
and she siatid she would make it her hu^badd^s. 
heir ; and when afterwards Elizabeth Rawlins 
demanded her child again, she expressed her sur- 
prise, and could not conceive what she meant by 
it, when she would have taken care of it. — Is it 
probable she would carry on- this so openly, so 
publicly, so avowedly, in the neighbourhood of 
her mother, and in the midst of her relations ?^- 
It is said she took Rawlins's child to bring it up 
as her own ; so she made no secret of it, but ex- 
pressed her intention to every stranger she came 
to; and yet, what is very extraordinary, that 
when most of those witnesses came here on the 
last trial, they mentioned not a single syllable of 
this transaction. Four of them came here, and 
yet they mentioned not a single syllable ; that is 
very extraordinary. 

Gentlemen, you. no w^ come to another extra- 
ordinary head of evidence, and it .is difficult to 
reconcile oae way or the oliier.— rindeed, there is 
nothing in the case but difficulties^ and it is for 
your segacity to decide.— L mean the many at- 
tempts that were made to get a child by the me- 
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xliation oi^Ann Harris. — This fact is proved, that 
there was a lady who did make those several ap- 
plications to get a child for some purpose or 
other. It appears by the evidence, all the wit- 
nesses concurring to prove the same fact, and 
that an application was made for a warrant, which 
was granted to bring back the child of Mary 
llandley, who vras delivered at Wolverhampton 
—it appears by the evidence, not only of her, 
but of several other persons, that there was such 
a woman who wanted to have such a child. 

Then, Gentlemen, consider in the next place 
what evidence there is to shew that Mrs. Day was 
that woman. You are to consider whether there 
possibly might be another woman, or whether 
you are bound by the evidence to say it was Mrs. 
Day ; and I shall set out with this remark, 
which is, that if it was her, she changed her con- 
duct entirely, from being the most public and 
notorious in her conduct in this conspiracy ; and 
she becomes all at once extremely concealed — 
she will not let her name be known — she comes 
as the waiting woman of a lady— then she goes to 
Hollander's— then to Roe— then to Hand ley, and 
gets the child from her ; Handley applies to a jus- 
tice of peace and procures a warrant by which she 
recovered her child. She then applies to Ann 
Osborne, who agrees to let her have her child^ — 
they are called to prove that. The only witnesses 


order to bring this home 
and John Harris, and 
ed by Sarah Bradbury, 
Elizabeth Lakin, (Mra. 
' all, it appears by. the 
was dressed in a light 
i hat and feather; this 
le application to those 
a light coloured babit 
ather ; so far they are all 
tree witnesses who bring 
let us discuss' the credit 
ill, there is Ann Harris, 
)3borne; Ann and JobH' 
ry in&mous character, as 
mentation of themselves; 
>t much better, who sold 
iwn ; you have heard in 
t of all, as to the evidence 
'ca you an account, and 
~ be in some degpree true, 
so dressed, and who did 
I to be a fact ; — ^but it is a 
!, that this woman, who 
conceal her name, and 
least intimation who she 
hild should be well taken 
cmld hear from her soon ; 
it for nine years, till just 


on the eve of the former trial, when she applies 
to her, and wishes her to be guarded. — Ttiere 
was no clue to discover Mrs. Harris ; but there 
must have been some infatuation, for she dis- 
closes who she is, and desires her not to discover 
it. That is the very way it is stated, when, in all 
probability, if she had said nothing she would 
not have been known. 

That is the story of John and Ann Harris. — 
You have heard what Ann Osborne said ; ob- 
serve her'conduct — ^first, she is applied to, to go 
to Mrs. Day — she would not go unless she had . 
twelve guineas ; however, she does go, and says 
she at first thought Mrs Day was not the person 
who had her child — she looked at her, and says 
she thought she was not the person — ^but the 
second time she knew her — ^she is asked what 
sort of person Mrs. Day was — she will not say 
whether Mrs. Day was tall or short, but she says 
middling ; then she goes a second . time, and 
then she says that Mrs, Day made a confession to 
her, and desired her to keep it secret : but there 
is a strong evidence to be sure, of a person, un- 
connected with all thbse, who has been ex- 
amined, and that is Francis Woolley ; he says he 
is distantly related, and lives at Lichfield — ^is a 
grocer — lived there many years — I knew the late 
Mrs. Day — ^was related to her — her mother came' 
widi her to my house at Lichfield many years 
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the jear 1775 — in February — my mo- 
at time was living — my mother was an 
, and her mother was an Edwards 
ime on Friday before Shrove Tuesday 
other asked her what family she had 
d she had no child living — she had had 
ut it was dead — she went away on the 
—stayed out all night — returned on Sun- 
n we had dined — her mother was vexed 
lying so long — said she had been over 
}ldfield — she did not shift any thing — 
t away as soon as her mother could get 
8 — did not know where she was going 
I dressed in a white riding-dress, a black 
;ather. This is the whole that witness 
d of that transaction, which it very re- 

smen, there is another evidence, besides 
al evidence at a distance of two or three 
ty, years, • of the christeaing of John 
ltd, on the 14th of December, 1774, at 
at which Mrs. Day was present, as ap- 
he register. And then there are three 
that prove that Mrs. Day was at a chris- 
Newborough on the 22d day of Janu- 
>, and stood godmother, and certainly 
er also proves that christening to have 

Gentlemen,, there is Mr. Partridge 
10 was counse} in the former cause, and 
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who took down the evidence of another Ann 
Harris, who is dead ; against her name is " Ather- 
stone," from whence he infers she was of Ather- 
stone. Ann Harris was the witness examined. — 
They came to my house Shrove Sunday, 1775 ; 
a child — a riding habit — ^hat — and black feather 
— stayed till Ash Wednesday — appeared about 
five weeks old — I presume that means the age of 
the child — I did not know she had a child — 
the child was ill — ^my servant girl sat up with 
the child — I do not remember her ruckling 
the child — ^the mother had made no provision 
for the child — I did — she washed her jacket. 
Upon cross-examination— came on foot from 
the Swan — her mother with her — she had some 
good things for the child — ^had changes of linen — 
she did not seem fond of the child-— cannot tell 
if it was christened. I asked Mr. Partridge, who 
came to Mrs. Harrises house ? he says, as he un- 
dei'stood, Mrs. Lakin, Mrs. Day, and a child — 
Mrs. Lakin and Mrs. l)ay were atWoolley^s at Lich- 
field— Woolley does not speak of a child being 
at Lichfield — I don't see how that evidence can 
operate much upon the case. Then Mr. William 
Day was called to prove how it was that this case 
was not prosecuted earlier ; he says the reason is, 
that his father's afiairs were in such a bad state 
that he could not carry it on. 


Gentlemen, this is the sum: of the evidence 
I support of this ejectmeot. 

For the defendant several witnesses have been 
illed, and they speak of very few points indeed. 

1 see some of you have taken notes, therefore 
is unnecessary for me to sum up very mi- 
utely their evidence. I shall only state the sub- 
ance. 

First of all, the pregnancy of Mrs. Day ii 
roved by Mary Harding and Mary Read, and it 
. apparent to every body from the evidence of 
lem, Mr. Peck says that in the first delivery 
f Mrs. Day she had a bard time of it, that she 
lought it not safe to lie in at home,, and she was 
solved to go to her mother's. None of those 
'itnesses had any doubt of her pr^nancy, but 
ly it was very apparent, and that she packed up 
le baby's clothes in the presence of her^ hus- 
uid. 

Gentlemen, there is another material head of 
ridence, which is, that the child brought home 
'as said to be only five weeks old ; and to shew 
lat if Osborne's child was the child that she 
rought home, it must have been fifteen weeks 
Id at that time ; and a great deal of evidence is 
one into as to the size of a child of fifteen weeks 
Id ; however, according to the evidence of IVfciiy 
larding, it appears that some people 8ai<l it was 
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thirteen weeks old ; but the exact age of a healthy 
child is not easy to be distinguished ; that does 
not seem to me to prove much. 

Gentlemen, the next head of evidence was as 
to the conduct of Mrs. Day on the loss of the 
child ; it appears that she had a quarrel with her 
husband, and that he took an opportunity of car- 
rying it away. You have heard the conduct and 
unhappiness of Mrs. Day. According to this 
evidence she could have no interest in feigning 
that sorrow ; it appears that she acted like a fran- 
tic woman, and that when she went to Ann Co- 
burne's, where the child was, she hung over it 
manifesting the strongest affection ; and that she 
hung about the chaise whilst it. was going on ; 
you are to judge whether this is or not the lan- 
guage of Nature, and whether it does not speak 
more forcibly than the testimony of a thousand 
witnesses. You are to consider how far it ought 
to prevail in a doubtful case, if this is so. 

The next head of evidence is made very light 
of indeed ; that is, the resemblance of the de- 
fendant to his father or supposed father. I do 
admit those tesemblances are frequently fanciful ,- 
and therefore you should be well convinced it 
does exist ; but if you are convinced it does exist, 
it is impossible to have stronger evidence. In 
the Douglas case it made a great point that young 
Douglas very much resembled Mignon, whose 
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child he was supposed to be. If there was such 
a resemblance, the argument would be more 
strong and more forcible. You have heard that 
the child was put upon the table the last trial. 
Every liody says Mr. Day was a man of remark- 
able features, and that his son strongly resem- 
bled him. 

Gentlemen, I have stated all the difficulties 
on one side or the other ; there are great difficul- 
ties in respect to the evidence of the plaintiff; it 
is for your consideration how far you are con* 
vinced of the truth. You will consider whether 
the person who said she was a lady^s maid, and 
who made those applications for spurious issue, 
was the same, or how far she coincided with the' 
description of Mrs. Day. It is for your consi- 
deration, gentlemen, how far you are satisfied as 
to her conduct with regard to her own family. 
It is very extraordinary when it was made no se^ 
cret of whatever, and when it was very likely Eli- 
zabeth Rawlins should come from time to time 
and make a discovery. To be sure the conduct 
of Mrs. Day, if you believe her the'same person, 
appears different ; in one respect she is all open- 
ness, in the other keeping every thing secret. 

It has been said in this case why this trial was 
not had before ; but in truth you find that Ann 
Harris and her husband never made a discovery 
till within a few months, when they had beea 
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talked to by the plaintiff's attorney ; is not that a 
much better reason ? On the other hand, it ope- 
rates very strongly ; if they knew it long ago, how 
came they to conceal it ? yet they bow come forth 
and say, I am involved in a conspiracy with this 
woman who is dead, and now she cannot give 
her evidence, I will disclose it. 

If you are convinced, from all the circum- 
stances of the case, that the legitimacy of the 
defendant is proved, and that the reputation and 
acknowledgement of Mr. and Mrs. Day at differ- 
ent times is not sufficiently contradicted by the 
evidence, you will find for the defendant--— on 
the other hand, if you think this is a foul con- 
spiracy to cheat the plaintiff of his right, you 
will find a verdict for the plaintiff. 

The jury retired about one hour and a half, 
and then found a verdict for the defendant. 


WSBWi 


POSTSCRIPT. 


In pubiishing this last trial, I can now have 
in view only the satisfaction of making public 
the facts of this extraordinary and important 
case ; and of thereby convincing such persons as 
have had doubts upon the subject, of the pro- 
prietj' of my father's and my own conduct, in 
contending as we did for what we considered our 
birth-right. 

I do not mean to complain of the verdict 
given against my father on the first trial ; it 
was only circumstantial evidence that he produced ; 
opposed to which, was the positive swearing of 
Mrs. Day, that she was the mother of the child 
which she brought to her husband from Lich- 
field ; and that such child was born at Broseley 
in Shropshire: an assertion^ in which she was 
supported by the evidence of two women (Cornes 
and Rutter), who swore that they were present 
at its birth : the Jury^ therefoi*e, could not come 

to any other conclusion than they did. But at 

It 

the second trial, the circumstances were mate- 
rially changed. Comes and Rutter^ on whose 
important evidence the former verdict had pro- 
bably been given, had since declared themselves 
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perjured ; and that they clearly knew that the 
defendant was not the son of Mrs. Day; and 
that if they were again examined, they would 
speak the truth : though they were still living 
and were in the town of Huntingdon ready to be 
examined, they never were called by the de- 
fendant, as witnesses. I was then almost a 
stranger in the county, and under every disad- 
vantage from public prejudice; so unpopular 
indeed was the cause which I had undertaken, 
and so strong was the public mind against me, 
that the town of Huntingdon during the trial 
more resembled the sce'ne of a contested election 
than an assize town during the solemn admi- 
nistration of justice. I was obliged to apply to 
the mayor of the town to order out his constables 
to keep the peace, and enable me to bring my 
witnesses into Court. I will not say, however, 
that the Jury were overawed by public clamour, 
nor will I say that they were prejudiced. I am 
willing to hope that they were actuated in their 
-verdict by the more amiable motive of charity, 
and the dislike of wounding the feelings of a 
person who had been brought up from his in- 
fancy in the expiectation of the properly in ques- 
tion, and who they were at least willing to sup- 
fose was the son of the late Thomas Day. — 
I do insist that there was no answer to my 
accusation of fraud. And as the learned Judge 
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said, they speak of very few points. Mrs. Day 
was not living, hut they might have read her evi- 
dence given at the former trials which could not 
have been cross examined ; and if it had been 
true, it could have been supported by some sort 
of evidence ; but there could not be found one 
witness in the whole County of Warwick nor in 
Staffordshire, although nineteen were brought 
up to the assizes and charged to me as material 
witnesses in the Bill of Costs ; nor could there 
be a single person founds out of the nineteen 
brought from those counties, to impeach the 
credit of a single witne^ that I produced. It is 
certainly true, and it was not creditable in John 
and Ann Harris to assist Mrs. Day in ^obtaining 
children ; nor of Mrs. Osborne in parting with 
her own child to a stranger ; but it was no more 
than you will find had been done by Elizabeth 
Lakin (late Rawlins), and also by Mary Handley, 
which two children had been taken from Mrs. Day 
by warrants of magistrates^ one within a month, 
and the other within four days of her obtaining 
the defendant from Birmingham; nor could a 
single witness be called'td prove that he was ever 
born at any other place than Birmingham. The 
learned Judge^s summing up will certainly be 
found to be most partiai. and unjust, as 
clearly appears by his report to the Court of 
King^s Bench, where he concludes his report in 


384 

e very emphatical words, *' I should not 

E BEEN DISSATISFIED IF THEY HAD GIVEN 
IR VKRDICT THE OTHER WAY." HoweVCT, 

Ilis is left to the discricninationof the reader, 
defendant dared not appeal to a third jury, 
3ugh he was told by Mr. Mansfield, by. Mr. 
brd, and by Mr. Le Blauc, (copies. of whose 
ions I have,) that he might recover the 
kTE AT KiMBOLToN : but he wos advised at 
same time bt Le Blanc, in the following 
is : " not to proceed for the recovery of it, as the 
"cuDifitaoces attending the birth of the defend- 
t, Thomas Day, were very extraoi-dinary,and 
ch as render it impossible to foretei what, may 
theireffectontheminds of another jury ."The 
ndaot dared no/ take the costsof the last trial, 
mgh he was told by his agen^ts, Messrs. K-in- 
f and Long, that an order, of the plaintiff** 
) a banker, lay at his agents ready for him ; 
le was at the same time told, that another ejects 
t was intended ; therefore, rather than trust 
lother jury, he proposciti (four years after- 
Is) to release one hundred acres of J^nd in 
manor of Kiinbolton, which h^ claimed as 
of tlie estate in question, and, to,. ^hich he 
as much entitled. And 1 was " ui^ed and 
ailed upon by my brother, Mr. William Day, 
It, Neot's," (though most reluctantly, and 
:b I have ever since repented,) to accept of a 
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compromise by giving up my claim to the estate 
at Spaldwick, and so put an end to further litiga- 
tion. 

When this trial is re-printed hereafter, I shall 
probably make some remarks upon the summing 
up of Mr. Justice Heath, which I had prepared 
for this edition ; but on mentioning that intention 
to Lord Erskine, who had been my counsel upon 
the trial, he strongly advised me against it, say- 
ing to me, " Publish the trial faithfully, if you 
" publish it, and whatever belongs to it will 
" speak for itself. This country is much too en- 
" lightened to require any remarks from any 
" one, upon mere questions of fact, when the 
" evidence is before the public ; and the remarks 
" of a person so deeply interested as you are, 
" cannot be of any avail to alter or affect the 
" judgments or opinions of those who shall com- 
" pare the judge^s charge to the jury with the 
" evidence given before him.^^ On hearing this 
from Lord Erskine, I for the present suppressed 
what I had prepared, and have printed the trial 
most faithfully, suppressing not a syllable of what 
fell from the learned judge in his summing up, 
which is left entirely to every one to judge of 
for himself. 

FINIS. 
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